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Jurisdictional Statement 


This proceeding involves an appeal from the Judgment of the United 


States District Court for the District of Columbia dated August 2, 
1963, as amended by Order dated August 9, 1963 (Crim. Case No. 
1046-62), by which Appellant was adjudged guilty of carrying a 
dangerous weapon and simple assault and was sentenced to three (3) 
nine (9) years in prison. By Order of August 9, 1963, the United 
States District Court for the District of Columbia Circuit authcrized 
Appellant to proceed on appeal in forma pauperis. Jurisdiction to 
entertain this appeal is conferred on this Court 
$1291. 

Statement of the Case 
Appellant was indicted by a District of Columbia Grand Jury on two 
counts: the first charging that he did carry openly and concealed 
about his person a dangerous weapon, a pistol, without a license, 
in violation of Section 22-3204 of the District of Columbia Code; 


and the second charging that Appellant, without justifiable and 
ee 


excusable cause, did assault and resist, oppose, impede and inter- 


fere with Patrick T. Lanigan with a deadly and dangerous weapon, 
that is, a pistol, knowing him to be a member of the Metropolitan 
Police Department operating in the District of Columbia, while 

the said Patrick T. Lanigan was engaged in the performance of his 
official duties, in violation of Section 22-505 of the District of 
Columbia Code (Tr 3). The indictment arose out of a series of 
incidents which occurred inside, and on the sidewalk in front of, 

a carry-out restaurant at 800-B First Street, N.W. in the city of 
Washington. One Joyner (the complaining witness) was seated 

at a counter in. the restaurant, eating his lunch. He testified 

at Appellant's trial that Appellant was leaning over the counter 
ana "standing over my food" (Tr 9), and that the witness "just asked 
him (Appellant) to give me a break and not stand over my food" 

(Tr 15). Appellant thereupon stepped back and thereafter left the 
shop. Approximately 15 minutes later, Joyner left the restaurant 

to return to his barber shop next door. Joyner testified that 
Appellant was on the sidewalk as the witness left the carry-out 
shop, and a brief conversation (instigated by Appellant) ensued 
between the two men at the conclusion of which Appellant extended 
his left hand and asked the witness to shake hands. The witness 
did so, also using his left hand. Thereafter, the witness further 
testifiec that he stepped back about two steps to return to his 
barber shop when, he testified, he saw Appellant's right hand on the 
handle of a gun which Appellant had partially withdrawn from his 
right pocket. The witness returned to the barber shop and shortly 
thereafter left the barber shop to try to find a policeman. On 

Eye Street between First Street and North Capitol, N.W., the witness 
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| 
encountered a uniformed District of Columbis police efficer. 
witness told the officer that a man in the carry-cut shop at 800-B 
First Street, N.W., had a gun in his possession. ‘The witness 
then describec Appellant to the officer. The police officer stopped 
a passing car containing three plain clothes District of Columbia 
detectives, and together the four went to the carry-out shop. 
Upon entering, they saw a man fitting the description given by 
the complaining witness sitting at the counter drinking coffee, 
The four officers approached Appellant from behin¢, two to the 
right of him and the remaining two to his ‘eft. The uniformed 
officer then addressed Appellant (whose back was still to the four 
officers), and he testified that he said to Appellant: "I have 
information /you were7 carrying a gun, anc to raise /your7 hands 
and turn arounc,"" (Tr 26) The uniformed officer testified that 


| 
Appellant thereupon spun around and knocked all four officers 


off balance. As the unifcrmed officer regained his balance and 
| 

again approachec Appellant, the officer testified | that Appellant 

pullec a gun from his belt and "stuck it in /the officer's7 


stomach" (Tr 27). Two of the officers wrested the gun from Appel- 


lant and during the course of the ensuing struggle, Appellant and 


two of the police officers fell through a plate glass window onto 
the sidewalk in front of the carry-cut shcp. Appellant was there- 
upon handcuffec, and a short time later taken away in a police 
patrol wagon. 

Appellant was tried in the United States District Court for the 
District of Columbia on April 30, May 1 and May 2, 1963. The jury 
returnec 2 verdict of guilty of unlawful possession ef a dangercus 
weapon, and guilty of simple assault. On August a 1963, Appellant 
was sentenced to three to nine years imprisonment. 
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| 
the sidewalk in front of the carry-cut shop. Appellant was there- 


upon handcuffec, and a short time later taken away in a police 


patrol wagon. | 


Appellant was tried in the Unitec States District Court for the 

District of Columbia on April 30, May 1 and May ai 1963. The jury 
returnec a verdict of guilty of unlawful possession ef a dangercus 
weapon, and guilty of simple assault. On August 2, 1963, Appellant 


was sentenced to three to nine years imprisonment, 
235 | 


STATUTES INVOLVED 


SECTION 22-505, DISTRICT OF COLUMBIA CODE (R.S.D.C, 8432; June 29, 
1953, 67 Stat. 95, ch. 159, $205): 


(a) Whoever, without justifiable and excusable 
cause, assaults, resists, opposes, impedes, intimi- 
dates or interferes witb any officer or member of 
any police force operating in the District of 
Columbia while engaged in or on account of the 
performance of his official duties, shall be fined 
not more than $5,000 or imprisoned not more than 
five years or both. 


'(b) Whoever in the commission of any such acts uses 
a deadly or dangerous weapon shall be imprisoned not 
more than ten years." 


SECTION 22-3204, DISTRICT OF COLUMBIA CODE (July 8, 1932, 47 Stat. 
651, ch. 465, $4; Nov. 4, 1943, 57 Stat. 586, ch. 296; August 4, 
1947, 61 Stat. 732, ch. 469; June 29, 1953, 67 Stat. 94, ch. 159, 
$204(c).) 


"No person shall within the District of Columbia 
carry either openly or concealedc on or about his 
person, except in his dwelling house or place of 
business or on other land possessed by him, a pistol, 
without a2 license therefor issued as hereinafter pro- 
videc, or any deadly or dangerous weapon capable of 
being so concealed. Whoever violates this section 
shall be punished as provided in Section 22-3215, 
unless the violation occurs after he has been con- 
victed in the District of Columbia of a violation 

of this section or of a felony, either in the Dis- 
trict of Columbia or in another jurisdiction, in 
which case he shall be sentenced to imprisonment 

for not more than ten years." 


SECTION 23-306, DISTRICT OF COLUMBIA CODE (June 29, 1953, 67 Stat. 
96, ch. 159 $207): 


"(a) Arrests without a warrant, and searches of the 
person and seizures pursuant thereto, may be made 

for violation of any section listed in subsection 

(b), by police officers, as in the case of a felony, 
upon probable cause that the person arrested is vio- 
lating the section involved at the time of the arrest. 


"(b) Subsection (a) shall apply with respect to Sec- 
tion 22-3601 (possession of implements of crime), 
Sections 22-3203, 22-3204, and 22-3214, providing for 
the control of dangerous weapons in the District, and 
Section 22-1502 (possession of lottery tickets). 
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"(c) Arrests without a warrant, and searches of the 
person and seizures pursuant thereto, may be made fcr 
viclation of Section 22-2202 (petit larceny), by police 
officers, as in the case of a felony, upon probable 
cause that the person arrested has in his possessicn at 
the time of his arrest, property taken in violation of 
that section. 


"(a) No evidence discovered in the course of any arrest, 
search or seizure authorized by this section shall be 
admissible in any criminal proceeding against the perscn 
arrested unless at the time of such arrest he was vio- 
lating one of the sections referred to jin subsection 

(b) or had in his possession property taken in violation 
of the section referred to in subsectidn (c)." 


STATEMENT OF POINTS 


The triel court errea@ in not directing a verdict of 
acquittal based on the absence of probable cause 
for the arrest and attempted search of |Appellant. 


SUMMARY OF ARGUMENT 
The mere word of a complaining witness -- without further corro- 
boration which the police officers should have personally per- 
| 


ceivec through their senses -- is insufficient to establish 


"probable cause" for the arrest and attempted search of Appellant. 


The officers had no independent knowledge of the reliability anc 


trustworthiness of the complaining witness, nor did they have any 


information (such as knowledge of Appellant's prior convicticn 

for carrying a concealed weapon) which woul¢ lead| to a reasonable 
belief -- as opposed to a mere speculation or suspicion -- that 
Appellant was guilty of the offense alleged. Appellant was al- 
ready under arrest when he displayed the gun to the police officers, 
so the arrest cannot be justified on the grounds that a misdemeanor 
was being committed in the presence of the officers since the 


arrest occurred before Appellant displayed the weapon. Additional- 


ly, the intelligence imparted by the complaining witness to the 


252 


police officcr wes no more than a suspicion since the witness scv 
at best a portion of what he described as the handle of a gun 
(the major portion of which was obscured from view by Appellant's 
hand), and the mere suspicion of a witness is. insufficient to 


establish probable cause for arrest and search. 


ARGUMENT 

In connection with this 

point, it is requested 

that the Court read 

Tr. 6-81. 
It is a settled precept of law in the District cf Columbia that 
peace officers may arrest without a warrant if they have probable 
cause to believe that a felony is being or has been committed, 
or if a2 misdemeanor is being committed in the presence of an 
officer. Wrightson v. United States, 98 US App. D.C. 377, 379; 
222 F 2d 556, 558. In addition to this general rule, Section 
23-306 of the D.C. Code provides that a police officer may make 
an arrest of a person whom he has probable cause to believe is 
unlawfully carrying a concealed weapon, with the test of the 
legality of such arrest the same as that applicable to an arrest 

for a felony committed out of the officer's presence. 


The principal question presented in this appeal is whether 


the arresting officer had probable cause to believe that Appellant 


was unlawfully carrying a concealed weapon. 

The question as to what circumstances constitute probable 
cause cannot be determined by any fixed formula, but must be 
resolved on the facts of each individual case. Mathis v. United 
States, D. C. Mun. App., 129 A2a 178, 179. Teresi v. United 
States, 187 A 2d 492. In undertaking to resolve this question, 


a cardinal principle of constitutional law must also be borne in 
-6- 


, | 
mind. As voiced by Mr. Justice Douglas in Henry v. United States, 


361 U.S, 98, 4 L ed 24 134, that principle is: 
| 
"It is better, so the Fourth Amendment teaches, that the 


guilty sometimes go free than that citizens be subject to 
easy arrest. 


Initially. Appellant urges a mere suspicion that a2 person 


is carrying a concealed weapon is not sufficient to constitute 


probable cause for his arrest. Nor does the voicec suspicion of 


a complaining witness create such probable cause.; Mathis v. United 


States, 129 A 2a 178 (D.C. Mun. App.). The rationale for this 
| 


proposition of law was stated by Professors Hogan ane Snee (47 


Geo LJ 1, 22) in the following terms: 
| 

" 2. it must be borne in mind that any arrest based upon 
suspicion alone is illegal... It is undeniable that if 
those arrests were sanctioned by law, the pclice would be 
in a position te investigate a crime and ee detect the real 
culprit much more easily, much more ettictent ly, much more 
economically, and with much more dispatch. It is equally 
true, however, that society cannot confer such power on the 
police without ripping away much of the fabric of a way of 
life which seeks to give the maximum of liberty to the indi- 
vidual citizen. ... Arrest on mere suspici¢n collides 
violently with the basic right of human liberty. It can 
be tolerated only in a society which is willing tc con- 
cede to its government powers which history anc experience 
teach are the inevitable accoutrements of tyranny." 1/ 


The officer who arrested Appellant dic so on a mere 
suspicion -- the word of a complainant who testified merely 
that "I could see part of the handle that was hanging cut of his 
hand, and he didn't have it all the way in the pocket. I could 
see enough of it to identify that it was a gun." ‘The officer, 
armed with solely this information and no other independent 


corroborative evidence, arrested the Appellant. Nowhere in the 
1/"The McNabb-Mallory Rule: Its Rise, Rationale and Rescue," 
47 Geo LJ 1, 22. 
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record is there any indication that the officer asked the com- 
plaining witness how he knew Appellant had a gun, whether he was 
sure the handle he saw could have been that of something other 
than a gun, whether he knew whether a chamber and barrel were 
attached to the handle, etc. In fact, uncer questioning by 
counsel for the government, the arresting officer testified only 
that the complaining witness "told him something" (Tr 24) and 
gave him a description of the man allegedly carrying a gun (Tr 25). 
Surely in these circumstances, the complaining officer did not 
have sufficient evidence to swear out a warrant before a magis- 
trate, for the only "fact" he could swear to was that an informaer 
told him thet a certain individual had a gun. This would not 
constitute probable cause for the issuance of a warrant. Gior- 
denello v. United States, 357 U.S. 480; 2 L ed 2d 1503. 

Mere suspicion is not enough. There must be circumstances 
represented to the officers through the testimony of their senses 


sufficient to justify them in a good-faith belief that the de- 


fendant had violatec the law. Poldo v. United States (CA 9 Cal), 


55 F 24 866. The word of an informer -- coupled with independent 
corroborative knowledge of some type on the part of the officer -- 
is requirec to establish probable cause. Thus, in Teresi v. United 
States, 187 A 2c 492, the report over the police radio of a robbery 
coupled with the officer's noticing that a suspect fit the broad— 
cast description, that he was in the company of a known felon, 

and that he had a bulge under his shirt resembling a gun were 

held to be probable cause for an arrest. Similarly, in Jones v. 
United States, 271 F 2€ 494, the "tip" of an informant that the 
eefendant had illegal narcotics in his possession coupled with 


the independent knowledge by the police that the defendant had a 


history of narcotics convictions was held probabte cause for 
arrest without a warrant. In United States v. Slekaon (D.C. D.C.), 
159 F Supp 845, an arrest was held substantiated by probable 
cause where the officer acted on the wore of an informer couplec 
with the cfficer's independent knowledge that the informer had 
conveyed other information to the police over a six-year periocc 
and such past information proved to be eeidabie.| Sce also 
Draper v. United States, 358 U.S. 307, 3 L ed 2c 927. The anti- 
thesis of Jackson has also received judicial confirmation, Where 
officers receivec information that the defendant }hadc narcotics 
in his room from a person with whom the cfficers hac no prior 
dealings and about whose reliability and past toters they knew 
nothing, the information imparted to the police was held not tc 
constitute probable cause for arrest even though the arrest was 

| 


made after the officers obtained the "tip" and saw the defendant 


leaving his room with a brown paper bag which subsequently provec 


to contain marijuana. People v. Goodo (Cal App); 304 P 2c 776. 


Probable cause was also founc for arrest in Jennings v. United 
States, U.S. App D.C. 198, 247 F 2c 784, where the police were 
engagec in a routine investigation of a report that heroin was 
being "capped" coupled with the incepencent corroborative know- 
ledge of the officers obtained when they observed from a public 
hallway heroin paraphernalia in the suspect's living quarters. 
The instant case reveals no such fadegendent knowledge 
on the part of the officer. He acted solely in reliance on the 
word of an informant whom he cid not know and whose reliability 
and trustworthiness were not known to him. There is no record 
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evidence that the officer even inquirec as to what facts formed 
the basis for the informant's statement. The officer did not 
even know defendant's name and obviously had no knowledge pricr 
to the arrest of any similar past offense on the part of Appellant. 
The officer approached Appellant from the rear and told him to 
raise his hands (tr 26). There is no testimony that any of the 
officers saw a gun or any bulge in Appellant's clothing which 
might have resembled a gun. In short, the officer had nothing 
but the word of an informer whom he did not know that the informer 
had seen at best a handle of what he believed to be a gun pro- 
truding from Appellant's pocket. This hardly comprised the 
"reasonably trustworthy information" equated with probable cause 
for the arrest. Draper v. United States, 358 U.S. 307, 3 L ed 
2d 327. 

Nor can it be argued that Appellant cisplayed the weapon 
to the police officers before his arrest and that in so doing he 
was committing a misdemeanor in their presence (i.e., possession 
of an unlicensed weapon) thereby justifying a subsequent arrest. 
Any such contention is not sound. Even though a "formal" arrest 
may be mace later on, an actual arrest takes place when officers 


restrict an individual's freedom of movement. Henry v. United 


States, 361 U.S. 98, 4L ed 2€ 134, Cf. Rios v. United States, 


364 U.S. 253, 4 L ed 2a 168€,. Thus, the four officers surrounded 
the stool on which Appellant was seated, announced that they were 
police officers, and ordered Appellant to raise his hands (tr 26, 
45, 406). The officers attempted to search Appellant (tr 51, 53), 
but in the words of one of the officers, the attempt was "put 
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off" by the struggle instigated by Appellant. an arrest occurs 
when a person is restrained in his personal Liberty, even for a 
short period of time. Morton v. United States, 79 U.S. App D.C. 
329, 147 F 2d 28, cert. cen. 324 U.S. 875, SO L da 1428. If, 

as Appellant contends, the arrest was illegal from the outset 

as not supported by probable cause, no act subsequent to the 
arrest could operate retroactively to make it lawful. Rios v. 
United States, supra. The fruits of the search of Appellant 
subsequent to an illegal arrest were not admissible in evidence 
against him, and the trial court errec in ruling to the contrary. 
United States v. Di Re, 332 US 581, 92 L ed. 210: Williams v. 
United States, 99 U.S. App D.C, 161, 237 F 2c 789; Kelley v. United 


States, 111 U.S. App D.C. 396, 298 F 2d 310. 


CONCLUSION 


For the foregoing reasons, the Decision of the United States 


District Court for the District of Columbia and its Order of 
Committment shovld be reversed and set aside, and the case shculc 
be remanded with instructions te the District Court to grant the 


defendant's Motion for Acquittal (tr. 135) and order his immediate 
release from custody, along with such further ane e2ifferent 


relief as may seem to this Court meet anc just. | 


Respectfully sutmittedc, 


November 12, 1963 CHARLES H. PRYSOCK, Appellant 


By 
“Benito Gaguine———————~—~CS 
1612 K Street, N.W. 
Washington, D.C, 20006 


Joseph J. Kessler 
1612 K Street, N.W. 
Washington, D.C, 20006 


“Donald E. Ward —st—<“is_S—TTTT 
1612 K Street, N.W. 
Washington, D.C. 20006 
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QUESTION PRESENTED 


Where the facts disclose that one Joyner a private cit- 
izen saw appellant with a pistol in his hand, on a public 
street in the District of Columbia; that Joyner sought out 
a police officer and told him that he had just seen an in- 
dividual with a pistol; that he described this individual 
and told the officer that he was in a carry out shop at 
800-B First Street N.W.; that the police officer in the 
company of three other police officers went to the carry 
out shop and saw an individual who fitted the description 
given; in the opinion of appellee the following question is 
presented : 


Was there probable cause to arrest appellant? 
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COUNTERSTATEMENT OF THE CASE 


Appellant, on December 10, 1962 was charged in a two 
count indictment with carrying a dangerous weapon (pis- 
tol) and assault on a police officer. A jury, on May 2, 
1968 found him guilty as indicted on count one and guilty 
of simple assault on count two. By a judgment and com- 
mittment filed on August 7, 1963 he was sentenced to a 
term of from three to nine years imprisonment. The Dis- 
trict Court granted leave to appeal in forma pauperis. 

The testimony of the witnesses reveals that on October 
8, 1962 Kay D. Joyner was having lunch at a carry-out 
shop. (Tr. 9) Appellant was also in the carry-out shop 


(1) 
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(Tr. 9). While Mr. Joyner was eating appellant was 
standing over his food. Mr. Joyner asked him not to 
stand so close to his food (Tr. 9). Appellant said noth- 
ing, but stood back (Tr. 9). Mr. Joyner finished his 
lunch in about 15 minutes and then left the shop (Tr. 
16). Appellant was waiting outside for Joyner to come 
out of the shop. He asked Joyner if, “I liked him stand- 
ing over my food;” and “if everything was all right’. 
Joyner told him everything was all right and they shook 
hands with their left hands (Tr. 9). When appellant 
stepped back Joyner saw that he had a gun in his hand, 
“T noticed that he had this gun approximately hanging 
out of his pocket and his hand on there.” (Tr. 9) “I 
could see enough of it to identify that it was a gun” 
(Tr. 16). Joyner then searched for a policeman (Tr. 10). 
He met Officer Lanigan near First and Eye Street, 
Northwest and told him that there was a someone in the 
carry-out shop with a gun (Tr. 11). He described appel- 
lant to the police officer (Tr. 11). 

Police Officer Patrick T. Lanigan was walking his beat 
on the afternoon of October 8, 1962 when he was ap- 
proached by Kay Joyner (Tr. 23). Mr. Joyner told the 
police officer that he had just seen an individual with a 
gun at Browns Carry-out Shop (Tr. 25). Officer Lanigan 
met three plain clothes officers and they accompanied 
him to the carry-out shop (Tr. 25). The four officers 
went into the carry-out shop and stood behind the person 
who fitted the description they had been given (Tr. 25). 
Officer Lanigan, dressed in full uniform, told appellant 
that he had information that he was carrying a gun and 
to raise his hands and turn around (Tr. 26). Appellant 
whirled around and knocked the officers back (Tr. 27). 
He pulled out a gun and stuck it in Officer Lanigan’s 
stomach (Tr. 27). A fight ensued and two police officers 
along with appellant fell through a plate glass window (Tr. 
28). The gun was recovered, and it was loaded (Tr. 
29). Officers Palmisano, Perkins and McMullen, called as 
government witnesses testified that when they approached 
appellant they identified themselves as police officers (Tr. 
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47, 67, 76). Their testimony was substantially the same 
as Officer Lanigan’s. 

Appellant called three witnesses in his behalf. Viola 
Williams managed the carry-out shop in question and 
was present on the afternoon of October 8, 1962 (Tr. 82). 
She explained that appellant was standing at the counter 
when the police came in and “grabbed him” (Tr. 85). 
All she saw was that they were holding him and getting 
ready to search him (Tr. 86). After the plate glass win- 
dow broke she came out of the back room and saw him 
lying on the ground, groaning (Tr. 89). 

A Miss Sandlain, a waitress at the carry-out shop at 
the time of the incident stated that the police came into 
the shop and started searching appellant (Tr. 103). She 
also testified that the police started beating appellant. 
A struggle ensued and they knocked appellant through 
the window (Tr. 104). She did not see the police also 
go through the window (Tr. 108). Miss Sandlain ad- 
mitted to having been convicted of larceny in 1962 (Tr. 
109). 

Olla Mae Barnes an acquaintance of appellant stated 
she saw him lying in the glass on the pavement and the 
police putting handeuffs on him behind his back ( Tr. 
126). She did not see any officers in uniform other than 
those driving the patrol wagon (Tr. 127). Appellant 
was taken to the hospital for treatment of lacerations 
(Tr. 120). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 505 provides: 


(a) Whoever, -vithout justifiable and excusable 
cause, assaults, resists, opposes, impedes, intimidates 
or interferes with any officer or member of any po- 
lice force operating in the District of Columbia 
while engaged in or on account of the performance 
of his official duties, shall be fined not more than 
$5,000 or imprisoned not more than five years or 
both. 
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(b) Whoever in the commission of any such acts 
uses a deadly or dangerous weapon shall be imprison- 
ed not more than ten years. 


Title 22, District of Columbia Code, Section 3204 pro- 
vides: 


No person shall within the District of Columbia 
carry either openly or concealed or. or about his per- 
son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon capable of being so 
concealed. Whoever violates this section shall be pun- 
ished as provided in Section 22-3215, unless the vio- 
lation occurs after he has been convicted in the Dis- 
trict of Columbia of a violation of this section or of 
a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sen- 
tenced to imprisonment for not more than ten years. 


Title 22, District of Columbia Code, Section 306, provides: 


(a) Arrests without a warrant, and searches of 
the person and seizures pursuant thereto, may be 
made for violation of any section listed in subsection 
(b), by police officers, as in the case of a felony, upon 
probable cause that the person arrested is violating 
the section involved at the time of the arrest. 

(b) Subsection (a) shall apply with respect to 
Section 22-3601 (possession of implements of crime), 
Section 22-3208, 22-3204, and 22-3214, providing 
for the control of dangerous weapons in the District, 
and Section 22-1502 (possession of lottery tickets). 

(c) Arrests wtihout a warrant, and searches of 
the person and seizures pursuant thereto, may be 
made for violation of Section 22-2202 (petit lar- 
ceny), by police officers, as in the case of a felony, 
upon probable cause that the person arrested has in 
his possession at the time of his arrest, property 
taken in violation of that section. 

(d) No evidence discovered in the course of any 
arrest, search or seizure authorized by this section 
shall be admissible in any criminal proceedings 
against the person arrested unless at the time of such 
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arrest he was violating one of the sections referred 
to in subsection (b) or had in his possession prop- 
erty taken in violation of the section referred to in 
subsection (c).” 


SUMMARY OF ARGUMENT 


The arrest of appellant was valid and the introduction 
into evidence of the gun found on his person was there- 
fore proper. The facts leading up to the arrest of appel- 
lant were sufficiently trustworthy to warrant a police 
officer in believing appellant had committed a crime. A 
police officer was approached on the street by a private 
citizen who told him that he had just seen an individual on 
the street with a gun. He also described the person and 
told him where he could be found. The police officer went 
to the location he was told to go and found the person 
who fitted the description. The officer would have been 
remiss in his duty not to investigate such a_ report. 
Armed with such information and finding it to be correct, 
the officer had ample probable cause to arrest appellant. 


ARGUMENT 


There was ample probable cause to arrest appellant. 


The sole issue on this appeal is whether under the cir- 
cumstances of this case there was probable cause to arrest 
appellant. The formula to determine whether or not prob- 
able cause exists as stated by the Supreme Court in 
Brinegar v. United States, 388 U.S. 160 (1949), is: 


. . . probable cause exists where the facts and cir- 
cumstances within their (the officers) knowledge and 
of which they had reasonably trustworthy informa- 
tion (are) sufficient in themselves to warrant a man 
of reasonable caution in the belief that an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132, 162 (1925). 


In Jackson v. United States, 112 U.S. App. D.C. 260, 
802 F.2d 194 (1962), this Court emphasized the fact that 
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probable cause is not to be evaluated from a remote van- 
tage point of a library, but rather from the viewpoint of 
a prudent and cautious police officer on the scene at the 
time of arrest. See also Bell v. United States, 102 U.S. 
App. D.C. 388, 254 F.2d 82 (1958). 

The record discloses in brief that a private citizen’ one 
Kay Joyner, saw appellant with a gun in his hand out- 
side a carry-out shop in Northwest Washington. He 
immediately sought out a police officer, told the officer 
what he had seen, described the individual and told him 
where he could be found. The police officer, in the com- 
pany of three plain clothes officers went to the carry-out 
shop where they had been told to go and saw a person 
therein, who fitted the description they had been given. 
They entered the carry-out shop and arrested appellant. 
Clearly this was ample probable cause for the arrest of 
appellant. Indeed, the officer would have been quite re- 
miss in his duty and subjected himself to severe criticism 
had he not investigated to see if there was such an in- 
dividual as the witness described. 

The Government submits that Payne v. United States, 
111 U.S. App. D.C. 94, 294 F.2d 723 (1961) is desposi- 
tive of this case. In Payne the arresting officer testified 
that he had been told by a person (described only as a 
citizen) that someone had tried to “flim flam” him. The 
citizen then pointed to a car emerging from a parking 
lot at a high rate of speed and said “there’s the man 
there,” indicating Payne, the driver. The police chased 
the car and arrested Payne. Noteworthy is the fact that 
unlike the instant case the citizen witness did not testify 


1 Appellant characterizes the government witness Joyner as an 
informer. The inference apparently being that he must therefore be 
shown to be a reliable informant. The Government would submit 
that the witness was not an informer in the sense appellant infers. 
He was a private citizen, who witnessed a crime committed in his 
presence and reported it promptly to the police (See Payne v. United 
States infra.) In any case whether he be considered an informer or 
not makes no difference. We would suggest the only time the Court 
requires an informant to be known to be previously reliable is when 
the informant is not produced in Court. Such is not the case here. 
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at trial. This Court nevertheless held that “the officers 
had probable cause to believe a felony was committed and 
the culprits were trying to escape in a speeding car”.” 
See also Cormier v. United States, 187 A.2d 212 (D.C. 
Mun. App. 1957). Similarly there was probable cause in 
the instent case for the arrest of appellant. 

Counsel suggests in his breif P. 7 that the witness 
Joyner merely had a suspicion that appellant had a gun 
on his person. Such is not the case the record is quite 
clear that Joyner knew appellant had a gun. At one point 
Joyner testified, “I could see enough of it to identify 
that it was a gun” (Tr. 11). Moreover he told the police 
officer that he saw appellant with a gun. He did not tell 
him that he thought he had a gun or that he was doubt- 
ful about it. Appellant suggests that the police officer 
should have ignored this citizen, who saw a crime com- 
mitted in his presence. Such a suggestion is unthink- 
able. 

It necessarily follows then, the arrest being valid the 
evidence seized incidental to the arrest was admissible 
in Court. It is a well settled rule of both English and 
American law, to search the person of the accused when 
legally arrested to discover and seize the fruits or evi- 
dence of a crime. Weeks v. United States, 232 U.S. 383, 
392 (1914); United States v. Rabinowitz, 339 U.S. 56 
(1950); Agnello v. United States, 269 U.S. 20 (1925). 


2 We need not concern ourselves with the question of whether the 
police were making an arrest for a misdemeanor not committed in 
their presence. As appellant concedes in his brief at page six, a 
police officer may arrest on probable cause, as in a felony, a person 
carrying a concealed weapon. See 23 D.C. Code 306. 
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CONCLUSION 


Wherefore, for the reasons stated, it is respectfully 
requested that this appeal be dismissed as frivolous. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
VICTOR W. CaPuUTY, 
ROBERT D. DEVLIN, 
Assistant United States Attorneys. 
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Charles H. Prysock, Appellant in the above-captioned 
proceeding, by his attorneys, pursuant to Rule 26 of the 
Rules of this Court, hereby moves that this case be set 
for rehearing before the Court en banc. In support of 
this request, it is alleged: 

Appellant's conviction below upon counts of carrying 
an unlicensed pistol and simple assault was affirmed per 
curiam on January 16, 1964. At the oral argument held Janu-~- 
ary 10, 1964, before a panel consisting of the Honorable 
Judges Bazelon, Fahy, and Washington, counsel for Appellant 
and the Government agreed that the sole issue presented by 
the appeal is whether probable cause for Appellant's arrest 
without a warrant existed, where the arresting officer's 
action was based solely on informatton imported to him by a 
stranger whose veracity was unknown to the officer, and the 
officer made no attempt to establish the truth thereof by 


independent means. 
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In the course of his argument, counsel for Appellant 
cited the holding of this Court in Gatlin v. United States 
(case No. 17,728, decided December 19, 1963), wherein a panel 
consisting of the Honorable Judges Miller, Fahy, and Wright 
held the arrest of one Miller to be "without probable cause, 
being based solely on information from an accomplice whose 
reliability is neither alleged nor established." 
The affirmance of Appellant's conviction seems diametrical- 
ly opposed to the Court's holding in Gatlin, and there appears 
to be no rational distinction between the two cases. As the 
Court in the instant case issued no opinion, one is unable to 
determine whether it viewed Gatlin as distinguishable or as 
erroneous, 
Similarly, the affirmance here appears directly counter 
to Jackson v. United States, 112 U.S. App. D.C. 260, 302 F.2d 


194, cited by both the Government and Appellant in their briefs. 


In Jackson, as in Gatlin, the Court held that the mere word of 
an informer does not constitute probable cause. 
The protection of citizens from unreasonable searches 


and seizures as guaranteed by the Fourth Amenenent is among the 


basic American liberties. It is the function of Courts, rather 
than law enforcement officers, to interpret the Constitution. 
However, the effect of the Court's affirmance here is to com- 
pel law enforcement officers to choose between the rules laid 
down in Gatlin and Jackson and the apparent purport of the 


Court's per curiam opinion here. There is little doubt as to 
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which course they will choose, and it may be safely predicted 
that the protection afforded citizens from illegal arrests by 
this Court in Gatlin and Jackson will be nullified. 
WHEREFORE, it is respectfully requested that this pro- 
ceeding be set for rehearing before the Court en banc, in 
order that the apparent discrepancy of decisional rationale 
between this case and the Gatlin and Jackson cases may be re- 


solved. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


1. Did the trial court err in ruling that the letter written on 
stationery of the corporation and signed in the name of the corporation 
by the president, which contained the statement that the corporation 
would pay its then existing indebtedness, "even if I have to pay you per- 


sonally” is an enforceable promise on the part of the president sup- 


ported by good consideration to answer for the debts of the corporation? 


2. Did the trial court err in ruling that the letter written in the 
name of the corporation by its president which contained the statement 
that the corporation would pay its then existing indebtedness "even if I 
have to pay you personally" and which further stated "I will agree to 
any terms you state" was a binding contract of guaranty even though the 
recipient of this letter did not communicate in any way with the writer 


regarding this letter? 


2. Did the trial court err in ruling that the letter written on 
stationery of the corporation and signed in the corporate name by its 
president was a personal promise of the president under the provisions 
of the Statute of Frauds which requires such writings to be "signed by 
the party to be charged therewith"? 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Letter Dated August 9, 1957, From Southern 
Hotel Supply Company Did Not Constitute a 
Guaranty by the Appellant To Be Personally 
Responsible for the Debts of the Company 


If Keane's Letter to Gartrell Was an Offer of a 
Guaranty, There Was No Acceptance 


The Letter Was Signed by the Corporation and 
Not by Keane Individually and Accordingly is 
Not a Valid Promise of Keane Under the Statute 
of Frauds a : : : ‘ : : 
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CHARLES A. GARTRELL, 
t/a Charles A, Gartrell Company, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee (plaintiff below) brought this action in the United States 


District Court for the District of Columbia for the alleged breach of a 
written contract of guaranty (J.A. 1-2). The District Court had juris- 
diction under Title 11, Section 306 of the District of Columbia Code 
(1961 Edition). At the close of all the evidence, the lower court directed 
a verdict for appellee (J.A. 21). Judgment against appellant (defendant 
below) was entered and later modified (J.A. 27). This appeal from the 
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judgment is brought pursuant to Title 28, Section 1291 of the United 
States Code (62 Stat. 929). 


STATEMENT OF THE CASE 


In 1957, the Appellant, Thomas T. Keane, Sr., was president of the 
Southern Hotel Supply Company, a corporation which was engaged in the 
business of selling meat to hotels, restaurants and other businesses in 
the Washington area (J.A. 15-16). Appellee, Charles A. Gartrell, trading 
as Charles A. Gartrell Company, was, in that year engaged in the busi- 
ness of selling meat at wholesale to stores, hotels, and restaurant sup- 


ply houses, including the Southern Hotel Supply Company (J.A. 7-8). 


Appellee and appellant had known each other both socially and profes- 
sionally for over thirty years at the time of the incidents which gave rise 
to the present litigation. (J.A. 8, 16) 


Appellee's sales to the Southern Hotel Supply Company were on an 
open account; on August 8, 1957, this account was in arrears in the sum 
of $15,832.89. On that date, appellee wrote to Southern Hotel Supply 
Company calling upon the company to pay the sum due and stating that 
no further credit would be extended (J.A. 25). This letter did not set 
forth any proposed plan of payment over a period of time nor did it make 
any request of appellant personally to pay or guarantee payment of the 
sum due; it simply asked Southern Hotel Supply Company for "immediate 
payment of this bill." (J.A. 25) The next day, August 9, 1957, appellant, 
in his capacity as president of Southern Hotel Supply Company, on the 
stationery of Southern, wrote a letter to appellee. Because of the crucial 


importance of this letter, it is set forth in full herein: 
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[Letterhead] "Southern Hotel Supply Co. 
4th and Morse Streets, N.E. 
Washington 2, D. C, 


"August 9, 1957 


"Mr. Charles A, Gartrell 
"323 West Pratt Street 
"Baltimore 1, Maryland 


"Dear Charlie: 


"I have yours of the 8th, and I realize promises 
were made to you in good faith that we were not able 
to live up to. Therefore the reason for my call to 
you on the 5th, and I am at a loss to understand how 
that plan has fallen through unless I stated I would 
send you a check that day. 


"Enclosed please find two checks, one for) $832. 89 
reducing the account to $15,000.00 even, also another 
check for the $3,099.57 which pays the week of: 7/30 to 
8/2, and $500.00 on account. This reduces the account 
to $11,900.43 on which you agreed to take $500, 00 each 
week until paid. 


"Charlie, you can feel sure we will live up to this 
arrangement, even if I have to pay you personally. 


"Regarding further business with us, and I do hope 
you will continue to sell us, I will agree to any' terms 
you state, however I would ‘hate to have you pat us 
C.0.D. for my father's sake. 


"Please let me assure you or yours will never 
lose a penny. 


"Sincerely | 
"Southern Hotel Supply Co. 
'/s/ Tom Keane 


"Thomas T. Keane, Sep (J.A. 26) 


Appellee, Gartrell, did not answer this letter orally or in writing, nor 
did he or anyone for him ever discuss its contents with 5 ei although 
Keane and Gartrell talked to one another almost every sad (J.A. 12- 
13, 16-17). 


| 
After August 9, 1957, appellee continued to ship meat to Southern 
Hotel Supply Company, on open account, up until August 1, 1958. On 
| 
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that date, Southern Hotel Supply Company was adjudicated a bankrupt in 


the United States District Court for the District of Columbia, efforts to 
reorganize the company under Chapter 10 of the Chandler Act (11 U.S.C. 
501 et seq,) in late 1957 having failed (J.A. 11-12, 16). During the 
period between the date of the above quoted letter and the adjudication 
in bankruptcy, Southern made payments, and Gartrell received a divi- 
dend in bankruptcy, as follows: 

August 9, 1957 $ 832.89 

August 14, 1957 3,099.57 

August 14, 1957 500.00 

August 26, 1957 423.28 

August 26, 1957 500.00 

September 3, 1957 1,297.60 

September 3, 1957 500.00 

September 9, 1957 750.48 

September 16, 1957 3,370.83 

October 4, 1957 1,406.65 


October 9, 1957 500.00 
October 16, 1957 500.00 


June 27, 1960 4,949.52*  (J.A. 11-12, 
22-23) 


* Dividend in Southern Hotel Supply Co. bankruptcy 


On May 23, 1958, appellant filed a personal petition in bankruptcy 
in the United States District Court for the District of Columbia. On 
October 22, 1958, he was given his discharge (J.A. 4-5, 18), Appellant, 
unaware that Gartrell claimed he was personally liable for the account, 
did not list appellee as one of his creditors in the bankruptcy proceeding 
(J.A, 19-20). 


More than three years after the August 9 letter, Gartrell filed his 
suit, He contended that the letter of August 9, 1957, from Southern 
Hotel Supply Company, contained a guaranty by appellant to be personally 
responsible for the debts of Southern and that he had no notice, actual or 
constructive, of appellant's personal bankruptcy. (J.A. 1-2, 4-5) 


At the conclusion of all of the evidence the trial judge directed a 
verdict for the plaintiff, finding that appellee had no actual or constructive 


) 


knowledge of appellant's personal bankruptcy and ruling that, as a 


matter of law, the letter of August 9, 1957, constituted a personal guar- 
anty on the part of appellant to be responsible for the debts of Southern 
Hotel Supply Company. (J.A. 18-21) This judgment, for the full balance 
of $11,044.95, was based upon the assumption that the letter of August 9, 
1957, constituted a continuing guaranty and that appellant was accord- 
ingly liable for the total balance due to appellee ($15,994.57) less the 
dividend received from the bankruptcy of Southern Hotel Supply Com- 
pany ($4,949.52). (J.A. 19) On a motion for a new trial or for a judg- 
ment non obstante veredicto, the Court modified this judgment. The 

trial judge held that the letter of August 9, 1957, constituted only a 
promise by appellant to be responsible for the indebtedness of Southern 
Hotel Supply Company as of that date, i.e., $11,900.93. From this sum 
was deducted the sum which appellee received as a dividend from the 
bankruptcy proceeding, $4,949.52 and each of the five payments of 
$500.00 which Southern made after August 9, 1957 (J.A. 27). Accordingly, 
the judgment of the trial court was modified and judgment against defend- 
ant was entered in the sum of $4,451.41. | 


This appeal challenges the trial court's ruling that the letter of 
August 9, 1957, constituted a personal guaranty by appellant to be re- 
sponsible for the then-existing indebtedness of Southern Hotel Supply 
Company. While it could be argued that the question whether the letter 
was intended as a guaranty by Keane personally was a question of fact 


for the jury, that the evidence required submission to the jury of the 
question whether Gartrell knew of Keane's personal bankruptcy, and 
whether the court's ruling on the application of credits was correct, this 
appellant has expressly waived these other contentions, and seeks a 
reversal by this Court squarely upon the single proposition that, as a 
matter of law, the letter in question is not an enforceable contract 
against Keane to compel him to pay Southern's debt. Appellant does not 
seek a retrial, but seeks only a mandate reversing the judgment below 


with direction to enter judgment for the defendant. 
| 
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6 
STATUTE INVOLVED 
Title 12, Section 302, District of Columbia Code (1961 Edition) 


"No action shall be brought whereby to charge 
any executor or administrator upon any special 
promise to answer damages out of his own estate, 
or whereby to charge the defendant upon any special 
promise to answer for the debt, default, or mis- 
carriage of another person, or to charge any person 
upon any agreement made upon consideration of 
marriage, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or 
concerning them, or upon any agreement that is not 
to be performed within the space of one year from 
the making thereof, unless the agreement upon which 
such action shall be brought, or some memorandum 
or note thereof, shall be in writing, which need not 
state the consideration, and signed by the party to be 
charged therewith or some other person thereunto 
by him lawfully authorized.” 


STATEMENT OF POINTS 


1, The language of the letter of August 9, 1957, did not constitute 
an agreement by appellant to become personally responsible for the 
then-existing indebtedness of Southern Hotel Supply Company. 


2, Even if the letter were an offer of guaranty by appellant, this 
offer was never accepted by appellee. 


3. The letter, in any case, is unenforceable under the Statute of 


Frauds because it was not signed by the party to be charged, i.e. by 
appellant personally. 


SUMMARY OF ARGUMENT 


The letter containing the alleged contract of guaranty was written 
on the stationery of the Southern Hotel Supply Company, a corporation, 
and signed in the corporate name by appellant as president. This letter 
contained the statement that the then-existing indebtedness of the cor- 
poration would be paid "even if I have to pay you personally." No action 
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or forbearance on the part of appellee was requested, the letter merely 


stating that 'I will agree to any terms you State." This letter was, at 
the most, an invitation to discuss the possibility of appellant's becoming 
personally responsible for the debts of the corporation. This invitation 
was never accepted or even discussed by appellant. | 


Even if the letter is construed as an offer by appellant to guaran- 
tee payment of the then-existing indebtedness of the corporation, the 
law in the District of Columbia is well-established that such an offer 
must be expressly accepted and the offeror notified of this acceptance, 
Mere performance or forbearance is not sufficient acceptance, particu- 


larly where, as here, the alleged offer is made in the most general 


terms. | 
| 
| 


Finally, the letter was signed in the name of the corporation by 
appellant as president, and not by appellant personally. | Such a writing 
is not an enforceable contract under the Statute of Frauds which re- 
quires a contract to answer for the debt of another to be signed by the 


party to be charged, | 


ARGUMENT 


I 


The Letter Dated August 9, 1957, From Southern 
Hotel Supply Company Did Not Constitute a Guaranty 
by the Appellant to be Personally Responsible for 


the Debts of the Company 
The alleged guaranty upon which the judgment against appellant is 
based is contained in the letter of August 9, 1957, from Southern Hotel 
Supply Company signed by appellant as president, and particularly upon 


the last three paragraphs thereof, which are as follows: 

| 

"Charlie, you can feel sure we will live up 

to this arrangement, even if I have to pay you 
personally. 
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"Regarding further business with us, and I 
do hope you will continue to sell us, I will agree 
to any terms you state, however I would hate to 
have you put us C.O.D. for my father's sake. 


"Please let me assure you or yours will 
never lose a penny. 


Sincerely 

Southern Hotel Supply Company 
/s/ Tom Keane 

Thomas T. Keane, Sr." 


A guaranty is a contract within the Statute of Frauds, Title 12, Section 
302, District of Columbia Code (1961 Edition), which provides that a 
contract whereby one agrees to answer for the debts of another must be 
in writing and be signed by the party to be charged. Alvin Epstein Adver- 
tising Company v. Helfer, 138 A.2d 925 (Mun. App. D.C. 1958); Smith v. 
LoCastro, 134 A.2d 486 (Mun. App. D.C. 1957), The terms of such a 
contract must be definite and courts will not enforce a writing which is 
alleged to be a contract within the Statute of Frauds if the terms are too 
general or vague for a reasonably certain interpretation as a clear 
promise to pay, Fitzgan v. Burke, 61 A.2d 721 (Mun. App. D.C. 1948); 


Easter v. Kas-Berger, Inc., 121 A.2d 868 (Mun. App. D.C. 1956). 


The letter in question was written in response to appellee's letter 
to Southern of August 8, 1957, in which he demanded of Southern payment 
of the bill in the sum of $15,832.89 "which is long past due."" (J.A, 25) 
Nowhere in this letter did appellee ask or even suggest that appellant 
become personally responsible for the debts of Southern Hotel Supply 
Company, nor tender any forbearance or future credit in consideration 
thereof. Gartrell's letter was clearly written for the exclusive purpose 
of demanding that Southern Hotel Supply Company pay the balance due on 
the account, and for no other purpose. In response to this letter appel- 
lant, in his capacity as president of Southern Hotel Supply Company, 
wrote the letter of August 9th enclosing two checks in the total sum of 
$3,932.46 which reduced the account to $11,900.43 and stated that the 
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| 
Company would continue to reduce this balance due at the rate of $500.00 


each week until paid. The letter then made the statement upon which the 
alleged guaranty is based, that Southern Hotel Supply Company would live 
up to this arrangement "even if I have to pay you personally." 


Such a statement was, at the most, an assurance by Southern Hotel 
Supply Company that payments would be made in the future. The letter 
does not ask for any promise, performance or forbearance on the part 
of appellee as consideration for the maintenance of the payment schedule 
set forth. Rather, after the words upon which appellee relies, the letter 
begins an entirely new subject, in a brand new paragraph, with the 


statement, | 


"Regarding further business with us, and Ido 
hope you will continue to sell us * * *," (Emphasis 
added) | 
| 
It is obvious that the writer of the letter is, in these words, beginning a 
new subject which is neither dependent upon nor in any way contemplated 
to be an exchange for the assurance set forth in the preceding paragraph. 
This is not, in any conceivable way, the kind of quid pro quo bargain upon 
which the obligations of contract must necessarily be based. 


That the letter was intended to be an expression of sincerity, or 
emphasis, rather than an offer to become personally liable for the debts 
of the corporation is further illustrated by the phrase in the penultimate 
paragraph: | 


"T will agree to any terms you State." 
ag y 


Such a statement, to any rational mind, is, at most, an invitation for 
further negotiations between the parties. Gartrell admits that this in- 
vitation was never accepted. No "terms" were ever stated by him. 
(J.A. 12-13, 16-17) | 
| 
An expression of general willingness or intention to stand behind 


the credit of another is not equivalent to an offer of guaranty. Stone v. 
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Commonwealth Finance Corporation, 127 Misc. 368, 216 NYS 639 (1924) 
affirmed 215 App. Div. 704, 212 NYS 924, affirmed N.Y. 528, 154 N.E. 592. 
In that case, the defendant finance corporation wrote to a company which 


was planning to hold an exposition, as follows: 


"Gentlemen: 


"We are informed that you have had inquiries 
as to your financial backing and responsibility. 
We wish to state that this exposition company is 
owned and controlled by one of our subsidiary com- 
panies, and that we are giving it our full cooperation 
and support, and are ready to place our resources 
behind this project to the extent that may be neces- 
sary to insure its complete success. 


"We are doing this in the belief that the expan- 
sion of American trade in foreign markets, par- 
ticularly to our sister republics in South and Central 
America, is of the greatest importance both to 
American manufacturers and American consumers, 
and because we believe that a great and dignified 
exposition such as is now in process of preparation 
will be a real influence in bringing such manufac- 
turers and consumers together. 


"You are at liberty to use this information in 
such way as you deem best. 


"Very truly yours, 
/s/ Henry D. Tudor, President, 
Commonwealth Finance Corporation" 
When the exposition company defaulted on its obligations to the 
exhibitors, suit was brought against the finance corporation on the ground 
that the above-quoted letter, which was distributed to the exhibitors by 
the exposition company, constituted a guaranty. Defendant's motion to 
dismiss the complaint was granted upon the ground that it was a "mere 
statement of intention.'' The Court stated that the letter: 
", . . [L]acks any expression which can be con- 
strued as an offer to enter into acontract. Ina 
sense it is an assurance. But every expression in 


the nature of an assurance is not a guaranty." 216 
N.Y.S. 641. 
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The court conceded, for the purposes of the motion to dismiss, that 


defendant's purpose in writing the letter was to induce prospective 


exhibitors to join in the enterprise but stated that: 


"No businessman or lawyer would ever think 
that by virtue of this letter he had the contractual 
obligation of the corporation for which it is 
written.” Id. 


The lower court's judgment was affirmed by the New York Court 
of Appeals, 243 N.Y. 528, 154 N.E. 592 (1926). | 


Il 


If Keane's Letter to Gartrell Was an Offer of 
Guaranty, There Was No Acceptance | 


Even if the letter from Southern Hotel Supply Company should be 
construed as an offer on the part of Keane to answer for the debts of 
Southern Hotel Supply Company, such offer was never atcepted by 
Gartrell. An offer of such a guaranty must be expressly accepted and 
notice of the acceptance must be communicated to the offeror; in the 
absence of such acceptance and notice, the offer does not ripen into a 
contract of guaranty. The leading case on this point is Davis Sewing 
Machine Co. v. Richards, 115 U.S. 524, 29 L. ed, 480 Cpe) where the 
Supreme Court stated the law as follows: 


"A contract of guaranty, like every other contract, 
can only be made by the mutual assent of the par- 
ties. If the guaranty is signed by the guarantor at 
the request of the other party, or if the latter's 
agreement to acceptance is contemporaneous ; ‘with 
the guaranty, or if the receipt from him of a valu- 
able consideration, however small, is acknowledged 
in the guaranty, the mutual assent is proved, iand 
the delivery of the guaranty to him or for his use 
completes the contract. But if the guaranty is signed 
by the guarantor without any previous request of the 
other party, and in his absence, for no consideration 
moving between them except future advances 'to be 
made to the principal debtor, the guaranty is, in 


legal effect, an offer or proposal on the part of 

the other party to complete the contract." 115 

U.S. 527, 29 L. ed. 482. 
See also, Kresge Department Stores v. Young, 37 A.2d 448 (Mun. App. 
D.C. 1944), 


The need for an express acceptance is especially strong where, 
as here, the alleged "offer" asks for no consideration, action or for- 
bearance on the part of the offeree but merely expresses the "hope" 
for continued business and states that the writer "will agree to any 
terms you state."" Even if it be conceded, arguendo, that this open-ended 
proposal by Keane could be transformed into a binding contract of guar- 
anty by Gartrell's stating certain "terms," it is admitted that he did not 
do so, nor did he even communicate in any way with Keane regarding 
the letter. 


Forbearance from suit or extension of credit, without more, is not 
a sufficient acceptance of an offer of guaranty, even where the offeror is 
an officer of the: corporation for whose debts he has offered to become 
responsible. J. E. Taylor & Company v. Empire Lighting Fixture Com- 
pany, 51 App. D.C, 11, 273 Fed, 739 (1921). The only way in which such 
an unaccepted offer can become binding is where the offeror has ex- 
pressly waived notice of acceptance by the offeree. Bowdan v. Gooder- 
ham & Worts, Lid., 106 U.S. App. D.C. 336, 272 F.2d 565 (1959). In the 


Bowdan case, it should be noted that not only did the offeror waive notice 


of acceptance but the offeree had specifically requested a guaranty. As 
noted above, appellee made no such request of appellant herein. 


It would seem that one way to test whether there was a contract 
binding upon Keane would be to inquire if Gartrell was bound to anything. 
Was he, at any time, bound to Keane? Could Keane have compelled him 
to ship goods on! open credit, without his, Gartrell's, having answered 
Keane's letter accepting his offer and, on his part, agreeing to do some- 
thing in consideration of it? We think not. 
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| 
The Letter Was Signed by the Corporation and 
Not by Keane Individually and Accordingly Is 
Not a Valid Promise of Keane Under the Statute 
of Frauds 
The letter of August 9, 1957, was written on the ine of 


Southern Hotel Supply Company and was signed as follows: 


"Southern Hotel Supply Co. 
/s/ Tom Keane | 
Thomas T,. Keane, Sr." 
G. A. 26) 

The Statute of Frauds, 12 D.C. Code 302 (1961 Edition) provides that a 
promise to answer for the debt of another must be in writing and must 
be "signed by the party to be charged therewith." As the above quoted 
language of the letter indicates, this letter was intended to be and was 
in fact a letter from Southern Hotel Supply Company, and not from Keane 
personally. Since the "party to be charged” is Keane individually and 
not the Southern Hotel Supply Company, the contract is not an enforce- 
able obligation under the Statute of Frauds. | 


The signature of an officer on behalf of the corporation binds only 


the corporation and not the officer individually. Salzman Sign Co. v 
Beck, 10 N.Y. 2d 63, 217 N.Y.S. 2d 55, 176 N.E. 2d 74 (1961); Cannon v. 
Miller Rubber Products Co., 128 Ohio St. 72, 190 N.E. 210 (1934). 


In the Salzman Sign case, supra, a contract of sale was Signed on 
behalf of the purchaser, a corporation, by its president. This contract 
contained a clause which stated that, in consideration of the seller's 
extending credit to the purchasing corporation, an officer signing the 
contract in the name of the corporation was deemed to "personally 
guarantee payments" of the sums due thereunder. Suit was brought 
against the estate of the president; the New York Court of Appeals, 
affirming the lower court, held that, notwithstanding the guaranty clause, 
the president was not liable personally under the New York Statute of 

| 


14 


Frauds (the pertinent language of which is virtually identical to that of 
Section 12-302 of the D.C. Code) since he had signed only on behalf of 


the corporation. 


The case at bar is on all fours with the Salzman Sign case. Keane's 
signature as president of the corporation clearly indicates the lack of any 
intent to become personally responsible for the debts of Southern Hotel 
Supply Company and is, moreover, insufficient under the Statute of 


Frauds. 


CONCLUSION 


The language of the letter of August 9, 1957, and the fact that it 
was signed in the corporate name only rather than by Keane individually, 
clearly show that it is not a guaranty or even an offer of guaranty by 
Keane. Moreover, Gartrell never even mentioned the letter to Keane 
and thus, even if it could be construed to be an "open ended" offer of 


guaranty, the offer was never made definite or accepted by Gartrell. 
Accordingly, the trial court's ruling that this letter was a binding con- 
tract of guaranty should be reversed and the case remanded with 


directions to enter judgment for appellant. 
Respectfully submitted, 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed August 9, 1960] 


CHARLES A. GARTRELL, T/A 
CHARLES A. GARTRELL COMPANY 
323 West Pratt Street 
Baltimore, Maryland, 
Plaintiff ; | 
. | 
v. : Civil Action No. 2544-60 
THOMAS T. KEANE, SR. | 


5006 Cathedral Avenue, N.W. 
Washington, D. C., 


Defendant 


COMPLAINT 
(Written Guaranty) 


1. This Court has jurisdiction of this cause by virtue of Title 11, 
Section 306, of the District of Columbia Code, 1951 Edition. 
2. The plaintiff herein is a corporation duly incorporated under 


the laws of the State of Maryland, and is in the business of supplying 
| 
foodstuffs. 

3. The defendant herein was formerly president of the Southern 


Hotel Supply Company, and was such on August 9, 1957, when the said 
Southern Hotel Supply Company was in arrears on its bill owing to plain- 
tiff; that in order to insure delivery of further items of food supplied by 
plaintiff and at the request of the defendant herein, the Charles A, Gartrell 
Company, accepted a personal guaranty from the defendant in the form of 
a letter dated the 9th day of August, 1957, and signed by defendant, a copy 
of which is attached hereto and made a part hereof, marked Exhibit "A". 

4. On the 1st day of April, 1958, the Southern Hotel Supply Company 
was adjudicated a bankrupt, being Case No. 95-57, anda trustee was 
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appointed. On February 28, 1958, claim was filed in the bankruptcy 
case in the amount of $15,994.47, for goods ordered and delivered to 
February 28, 1958; that thereafter, on or about June 16, 1960, this 
plaintiff was awarded the sum of $4,949.52 on its claim, leaving a 
balance due and unpaid in the amount of $11,044.95, which sum the de- 
fendant has been requested to pay and he has refused and continues to 
refuse so to do. 

WHEREFORE, the premises considered, the plaintiff demands 
judgment of the defendant, THOMAS T. KEANE, SR., in the sum of 
$11,044.95, with interest from February 28, 1958, until paid, and costs 
of this suit. 


HANNAN & CASTIELLO 


By /s/ Kent D. Thorup 
Attorneys for Plaintiff 
* * * 


JURY DEMAND 
The plaintiff demands a trial of the issues herein by jury. 
/s/ Kent D. Thorup 


[Filed October 4, 1960] 
ANSWER 
Comes now the defendant, through counsel, and for answer to the 
Complaint filed against him states as follows: 
First Defense: 
The Complaint fails to state a claim upon which relief can be 
granted. 
Second Defense: 
1. The jurisdiction of the Court is admitted. 
2. The averments of paragraph 2 of the Complaint are neither 
admitted nor denied, but the defendant says that if the plaintiff is, in 
fact, a corporation the caption of the Complaint should so indicate. 
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3. The defendant admits that he was, on the 9th day of August, 
1957, the President of Southern Hotel Supply Co., a corporation, admits 
that the said Southern Hotel Supply Co. was, at that time, indebted to 
the plaintiff, and admits that he wrote a letter to the plaintiff concerning 
that indebtedness on or about the date alleged; the remaining averments 
' of paragraph 3 of the Complaint are denied. 

4. The defendant admits that Southern Hotel Supply Co. was adju- 
dicated a bankrupt, admits that a claim was filed by the plaintiff » and 
admits that some distribution was made to the plaintiff, substantially 
as set forth in paragraph 4; the remaining averments of said paragraph 
are denied. 


Third Defense: 
The plaintiff's claim, and any action thereon, is barred by the 


statute of limitations in such case made and provided. | 


Fourth Defense: 
For a further and separate defense, the defendant gays that he 
was adjudicated a bankrupt on or about the 21st day of October, 1958, 
by this Court in Case No. 39-58, and that the said adjudication was a 
complete discharge and constituted a release from all debts not spe- 
cifically excepted by statute. | 
WHEREFORE, having fully answered, the defendant prays that the 
Complaint be dismissed with costs against the plaintiff. | 
JACKSON, GRAY & JACKSON 
By: /s/ Darryl L. Wyland 
Attorneys for Defendant 
* * * * | 
[Certificate of Service] | 


[Filed January 18, 1963] 
PRETRIAL PROCEEDINGS 
January 18, 1963 


Statement of Nature of Case: 


Action for money damages on a written guaranty. 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: P is, and at all times material 
herein, was a wholesale food supplier. Prior to and on Aug. 9, 1957, 
D was the president of Southern Hotel Supply Co., a corporation, engaged 
in supplying food to hotels in metropolitan Washington. At said time, 
the corporation was indebted to P, or to a corporate entity bearing his 
name. On said date, D, in his capacity as president of Southern, wrote 
a letter to P concerning said indebtedness. On April 1, 1958, Southern 
Corp. was adjudicated a bankrupt in case No. 95-57, this jurisdiction; 
that P filed a claim against the bankrupt estate for $15,994.57 and P 
received payment from the bankrupt estate of the sum of $4,949.52. 


PLAINTIFF CLAIMS that prior to Aug. 9, 1957, Southern Hotel 
Supply fell into arrears on its account with P in the amount of $15,832.89. 
P notified the corporation that it would make no further deliveries until 
the arrearages were paid. On Aug. 9, 1957, D mailed a letter, a copy of 
which is attached hereto marked "A". 

Since, in said letter, D promised P that the corporation would 
"live up" to the arrangement outlined in said letter "even if I have to 
pay you personally", P continued to supply the Southern Hotel Supply 
Corp. until the corporation went into bankruptcy. After the payment from 
the bankrupt estate, P was still owed $11,044.95 plus interest and costs. 

P therefore demands in this case a judgment of D in said sum plus 
interest from Feb. 28, 1958 until payment is made plus costs of this suit 
on the theory that he relied on the personal guaranty of the D at a time 
well before D's corporation filed in bankruptcy, and had no notice direct 
or indirect of bankruptcy proceedings filed by D personally. Thus P's 
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claim against D arising out of D's personal guaranty, was not discharged 
in any bankruptcy proceeding. 


DEFENDANT denies that the letter relied upon by P was written 
in order to insure further delivery of goods to Southern; denies that said 
letter constitutes a personal guarantee, either in fact or in law; and 
further denies that P relied upon the personal credit of D in extending 
credit to Southern after Aug. 9, 1957. | 

D further asserts that the letter relied upon by P is without con- 


sideration in that it does not seek from P anything of value, nor does it 
request him to forbear from exercising any rights then held by him; 
that the letter relied upon by P fails to comply with the Statute of Frauds, 
Title 12, D.C. Code, 1961 Ed.; that D, individually, was adjudicated a 
bankrupt on or about Oct. 21, 1958, in Case No. 39-58, and the claim as- 
serted by P, if it was in fact or in law a claim against D, was discharged 
by said adjudication. | 

STIPULATIONS 


P's witnesses at the trial may be Plaintiff and two employees of 


P who are employed as bookkeepers. 

D's witnesses may be Defendant himself and three business asso- 
ciates. | 
The names and addresses of all these witnesses will be furnished 


to opposing counsel and to Clerk of Court on or before Feb. 25, 1963. 

The following may be admitted without formal proof, subject to all 
legal objections: letter from D to P initialled by Examiner, and records 
of bankruptcy cases No. 95-57 and 39-58, this Court. | 


/s/ John J. Finn 
Pretrial Examiner 


Trial Counsel: 
/s/ Kent D. Thorup, Esq., for P 
/s/ Darryl L. Wyland, Esq., for D 


[Filed June 27, 1963] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


March 25, 1963 
Washington, D. C. 


The above cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, United States District Judge, and a jury. 

* * * * * * 

THE COURT: Very well. Now, then, I notice that in the pretrial 
order you assert:a defense of statute of frauds, but you don't state which 
statute of frauds. 

MR. WYLAND: I give -- 

THE COURT: You say Title 12 of the U.S. Code. Well, Title 12 
is a long title. 

MR. WYLAND: Oh, yes. 

THE COURT: Which provision of the statute of frauds? 

MR. WYLAND: That section of the statute which I am relying upon 
is that which says that any promise to answer for the debt, default or mis- 
carriage of another must be supported by consideration. 

THE COURT: Well, any contract must be supported by a considera- 
tion. 

MR. WYLAND: Yes, Your Honor. 

THE COURT: I presume if the plaintiff continued to deliver goods 
on the strength of the guarantee, that would be a consideration. But let's 
turn to the section. Do you have a note of the section number ? 

MR. WYLAND: Yes, I do. 

MR. THORUP: I believe Sections 302 and 305 are pertinent, Your 
Honor. 

THE COURT: Mr. Wyland, I have it here. Mr. Thorup was good 
enough to give me the numbers. (Pause) 

Well, now, Iam wondering -- that is one reason why I wanted to 
look at the statute -- whether in summarizing the statute to me a moment 
ago you didn't state it inaccurately. You read the statute. (Pause) 


It does not say there has to be any consideration. Of course, 
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every contract has to have a consideration, but the statute does not say 


so. 

MR. WYLAND: Well, I apparently am in error. I was under the im- 
pression that there was a particular phrase in the statute. 

THE COURT: We will let it go for the moment, but the statute of 
frauds does not say there has to be a consideration. Of course, in every 
contract there has to be a consideration. | 

MR. WYLAND: Yes, Your Honor. 

THE COURT: Now, you mentioned the fact that the defendant did 
not intend this to be a guarantee. 

MR. WYLAND: Yes, sir. | 

THE COURT: I think I might call your attention right at the outset 
to two things. First, that the interpretation of a written instrument is 


a question for the Court and not for the jury. 
MR. WYLAND: Yes, Your Honor. 
THE COURT: Second, what a person intends by it is immaterial; 
it's what it reasonably means. So, I think you will have to bear in mind 
that whether the defendant intended to make a guarantee is immaterial 


and I would exclude it upon objection. 
MR. WYLAND: I understand that, Your Honor, yes, sir. 


* * * * * | 


CHARLES A. GARTRELL | 

Plaintiff, called to the witness stand, having been duly sworn, was ex- 

amined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
y BY MR. THORUP; 
Q. Would you state your name and your residence? A. My name 
is Charles A. Gartrell. 
Q. And your residence, Mr. Gartrell? A. My residence is 


* * | * 


Reisterstown, Maryland. 
Q. Mr. Gartrell, you are President of the Charles A. Gartrell 
Company? A. Iam, sir. 
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Q. And you have been for what period of time? A. Ever since 
it's inception; the last 18 years, I guess. 

Q. What is the nature of your business, Mr. Gartrell? A. In the 
wholesale meat business. 

Q. Would you briefly describe what that entails? A. Well, that 
entails the purchasing and delivering and selling of merchandise, that 
is, meat merchandise, to stores, hotels, restaurant supply houses, mar- 
kets, and such like places. 

Q. What area do you service? A. We service Baltimore, Wash- 
ington, Virginia and parts of Philadelphia. 

Q. You have already answered, I believe, were you in this business 
on August 9th, 1957. A. I was. 

Q. You were so occupied. Was the Southern Hotel Supply Company 
one of your customers on or about August of 1957? A. It was. 

Q. What arrangement did you have with the Southern Hotel Supply 
Company regarding payment of bills? A. Prior to that time? 

Q. Prior to August 9th, 1957. A. Ona weekly basis, weekly terms. 

Q. How long had you been doing business with the Southern Hotel 
Supply Company? A. I had been doing business as an owner of a busi- 
ness with them approximately 15 years prior to that time. 

Q. Who was the President of Southern Hotel Supply Company in 
August of 1957? A. Mr. Tom Keane. 

Q. Did you know him socially as well as professionally in a busi- 
ness sense? A. Yes, I did. 

Q. How long had you known him? A. Oh, I had known him proba- 
bly from the time I went in the business, in 1926 on, I think, sir. 

Q. Would you state what, to your personal knowledge, was the 
nature of Southern Hotel Supply Company, what was the nature of their 
business? A. Their business was supplying hotels, restaurants and 
like companies. 


Q. And they were located in Washington, is that correct? A. They 
were, sir. 


Q. Mr. Gartrell, would you state what was the condition of the 
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account of the Southern Hotel Supply Company with the Charles A. Gar- 


trell Company on the 1st of August, 1957, if you know? | A. It was 
somewhere between fifteen and twenty thousand dollars, 
THE COURT: Just what do you mean by that? | 
THE WITNESS: Well, they owed upward of fifteen thousand dollars. 
THE COURT: To your company? 
THE WITNESS: Yes, sir. | 
BY MR. THORUP: | 
Q. Did this balance fluctuate? A. Yes, it did, sir. 
Q. As a check would come in in payment the balance would de- 
crease? A. That's right, sir. ! 
Q. And as you made a shipment the balance would increase, is 
that correct? A. That is right, sir. | 
11 Q. Mr. Gartrell Iam going to show you a document and ask you 
to identify it, if you will. 
THE COURT: Has it been stipulated? 
MR. THORUP: No, Your Honor, it has not. | 
THE COURT: If it has been, perhaps we can at the techni- 
cal proof. 
MR. WYLAND: I have not seen it before this moment. I will be 
happy to look at it. 
THE COURT: Very well, you may proceed and live it, Mr. 
Thorup, if you wish. It was not marked at pretrial? | 
MR. THORUP: No, Your Honor, it was not. 
THE COURT: Very well. 
BY MR. THORUP: | 
Q. Mr. Gartrell, in the handling of your accounts do you keep an 


account for each customer? A. We do, sir. | 
Q. Did the Southern Hotel Supply Company have such an account? 
A. It did, sir. 
Q. Was this in the nature of a ledger sheet? A. Yes. 
Q. And this showed the credits and debits and the current balance, 
is that correct? A. It did, sir. 
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MR. THORUP: This is the document that I am referring to, Your 

Honor. 

THE COURT: If you wish you may have it identified by the witness. 

BY MR. THORUP: 

Q. Is the document which I just handed you such a ledger of the 
Southern Hotel Supply Company and its account with Charles A. Gar- 
trell Company? A. It is, sir. 

* * * * * * 

Q. These entires, Mr. Gartrell, were made in the normal course 
of business, were they not? A. Yes, they were. 

Q. They were made as the business transaction took place, is 
that correct? A. That's right, sir. 

MR. THORUP: I offer the ledger sheet, Your Honor. 

MR. WYLAND: I still have not seen it. I am sure I have no objec- 
tion to it. (Pause) No objection, Your Honor. 

THE COURT: Let it be admitted. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 1 

(Ledger sheet marked Plaintiff's Exhibit No. 1 and received 
in evidence.) 
BY MR. THORUP: 

Q. Mr. Gartrell, did you communicate by mail with Mr. Keane on 

or about August 8th, 1957? A. Yes, I did. 


Q. Iam going to show you a document and ask you to identify it. 


* * * * * * 


Q. Is that, Mr. Gartrell, a copy of the letter that you wrote to 
Mr. Keane on August 8th, 1957? A. It is, sir. 

Q. Is it a ribbon copy; that is, was it made simultaneously with 
the original? A. It was. 

MR. WYLAND: No objection. 

MR. THORUP: I introduce the letter, Your Honor. 

THE COURT: Are you offering it in evidence? 

MR. THORUP: Yes, sir. 

THE COURT: Let it be admitted. 
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THE DEPUTY CLERK: Plaintiff's Exhibit No. 2, 

(Letter dated August 8, 1957 marked Plaintiff's Exhibit No. 

2 and received in evidence.) | 
* * * * * * 

16 Q. Iam going to hand you a document, Mr. Gartrell, and ask you 
to identify it. A. This is a letter I received from Mr, Tom Keane, 
dated August 9, 1957. | 

MR. WYLAND: No objection. 
MR. THORUP: I offer this letter into evidence, Your Honor. 


THE COURT: Let it be admitted. 


(Plaintiff's Exhibit No. 3 for identification was received 


in evidence.) 


* * *| 


BY MR. THORUP: 
Q. Mr. Gartrell, what, if any, action did you take as a consequence 


of receiving that letter? A. Well, we took into consideration our prior 
relationship and -- ! 
THE COURT: The question is what action did you take. 
THE WITNESS: Well, we extended him more credit. 
lb AL The charge 


Q. You at that point reopened the charge account ? 
account, yes, sir. | 

Q. And did you continue thereafter to deal with the Southern Hotel 
Supply Company on a charge basis? A. That's right, we did. 

Q. How long did the Southern Hotel Supply Company remain a charge 
customer after August 9th, 1957? A. Until they were declared bankrupt. 

Q. Do you recall when that was? A. No,I don't. 


* * * * * * 
19 MR. THORUP: Stipulated between counsel, Your Honor, that the 
corporation was adjudicated a bankrupt -- | 
THE COURT: Which corporation? 
MR. THORUP: The Southern Hotel Supply conPy was adjudicated 
a bankrupt on April Ist, 1958. 


THE COURT: Give me that date again. 
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MR. THORUP: April 1, 1958, Your Honor. 
THE COURT: In what Court? 
MR. THORUP: In the United States District Court for the District 
of Columbia. 
* * * 
[BY MR. THORUP:] 
Q. As a result of the bankruptcy procedure what portion, if any, 
did you recover, as a result of the bankruptcy procedure? 
THE COURT: You mean what dividend? 
MR. THORUP: What dividend. 
THE WITNESS: Upward of $4,000.00. 
THE COURT: We have got to get the exact amount. 
* * * * * * 
THE COURT: The dividend from the bankruptcy proceedings re- 
ceived by the plaintiff was $4,949.52. 
* * * * * * 
21 THE COURT: Now what is the net balance due after the payment 
of the dividend in the bankruptcy proceedings? 
THE WITNESS: $11,044.95. 
* * * * * * 
Q. Mr. Gartrell, does the ledger sheet disclose the date the divi- 
dend check was received? A. Yes, it does; June 27, 1960. 
* * * * * 
22 CROSS- EXAMINATION 
BY MR, WYLAND: : ‘ ‘ is 
24 Q. Mr. Gartrell, did you write any letter to Mr. Keane in response 
to his letter to you of August 9th? A. I don't recall writing him any 
more after that. 
THE COURT: What was your answer ? 
THE WITNESS: I do not recall writing to Mr. Keane after his letter 
of August 9th. 


Q. Do you recall having any conversations with him, either in per- 
son or on the telephone, after that letter of August 9th? A. Oh, yes; 
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I talked to him practically every day for quite a period. 
Q. Did you ever talk to him about that letter? A. No, I don't 
25 think I ever talked to him about the letter. | 
Q. Now, you have said in your direct testimony and the evidence 
shows that on August 9th Southern Hotel Supply Company was already 
indebted to you in the amount of some fifteen thousand dollars. My ques- 
tion to you, sir, is this: when you received the letter of August 9th did 
you view that letter as Mr. Keane's personal guarantee of the payment 
for future deliveries also? A. I took itasa personal guarantee for what 
he had owed and for future payment. 
Q. Both past and present? A. That's right, sir. 
Q. Did you ever tell him that? A. I had no reason to. He had 
stated it in his letter. 
Q. Your answer, then, is no, you did not? A. oe right, sir. 
* * * * * * 
Q. Did you ever, Mr. Gartrell, make any attempt! to keep Mr. 
Keane personally apprised of the volume of deliveries of meat to Southern 
26 Hotel Supply after August 9th? A. No. | 


* * * * * | 


(AT THE BENCH:) 

MR. WYLAND: At this time I move for a directed verdict in favor 
of the defendant, upon the following grounds. One, the letter of August 9, 
Plaintiff's Exhibit No. 3, does not meet the requirements in law for a per- 
sonal guarantee in that it does not, by its terms, make any showing of a 
consideration; it does not request the plaintiff to do anything in reliance 
upon the letter and it does not promise the plaintiff anything upon perform- 
ance of some act. | 


| 
Secondly, the second ground for my motion is that an offer of per- 


sonal guarantee, in order to be binding and effective, must be accepted; 
notice of that acceptance must be communicated to the guarantor, and if 
27 the offer of guarantee is one for future liabilities as well as for ex- 
isting liabilities, that the guarantor must be kept notified. 
THE COURT: On what do you base that contention? 
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MR. WYLAND: I have the authorities, Your Honor. 
THE COURT: Well, give me just the one case that holds that. 
You know, in the trial of a case it isn't as though you were in the Appel- 


late Court and discuss about a dozen authorities. If you have one case 


that holds that, that is all you need, but you have to have at least one 
case. 

MR. WYLAND: May I give you more than one case, Your Honor ? 

THE COURT: Well, give me one good one. That is all I need. 

MR. WYLAND: Very well. 

THE COURT: You know, the Court of Appeals can take six months 
to decide a case, but I have to decide it as we go along. 

* * * * * 

THE COURT: Iam going to deny the motion. 

I don't think I need to hear you. 

MR. THORUP: Thank you, Your Honor. 

THE COURT: I construe the letter as a guarantee, personal 
guarantee on the part of the defendant, and the construction of a written 
document of course is a question for the Court. There is no ambiguity 
there. The guarantee does not have to be in any set formula, it does not 
have to say Ihereby guarantee. The third paragraph states, "Charlie, 
you can feel sure we will live up to this arrangement, even if I have to 
pay you personally." Obviously the words "even if I have to pay you 
personally” should reasonably be construed as a promise to pay person- 
ally if the principal debtor fails to pay. 

Now, under the statute of frauds relating to guarantees, District of 
Columbia Code Section 12-302, it is expressly provided that the memo- 
randum of the contract of guarantee need not state the consideration. 
Necessarily, of course, there must be a consideration for every con- 
tract, and guarantees are no exception, but the consideration may be 
proven in whole or in part by extrinsic evidence. 

In this case the evidence shows that at the time this letter was 
written -- the copy that is annexed to the pretrial order does not seem 
to bear a date -- the letter of August 9, 1957, Plaintiff's Exhibit 3, was 
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written, the Southern Hotel Supply Company was indebted to the plaintiff 
in the sum of $15,000. By letter of August 8th from the plaintiff to the 
defendant this indebtedness was called attention to and the plaintiff stated 
they would not extend to the Southern Hotel Supply Company, of which 
Tnomas Keane, the defendant, was President, any more credit. 

The letter of August 9th, 1957, was a request on the part of the 
defendant to the plaintiff to reopen the credit of the Southern Supply 
Company and, in consideration thereof, the defendant guaranteed the 
account. | 

The evidence further tends to show that, relying upon this letter, 
the credit was reopened and more goods were sold on credit by the 
plaintiff to the Southern Hotel Supply Company, of which the defendant 
Keane was President. | 


Obviously there was a consideration for the guarantee and the 


guarantee was relied on. | 
The defendant was the President of the Southern Hotel Supply Com- 
pany. There was no legal obligation on the part of the plaintiff to 

keep the defendant informed of the deliveries being made to the Southern 

Hotel Supply Company. The law does not require any such obligation on 


the part of the beneficiary of a guarantee. This is particularly true in 
this case because the guarantor was the president of the company to 
whom the goods were being delivered and, therefore, no doubt he was 
aware of the state of the company's account. | 
The case of Hughes v. Heyman, 4 App. D.C. 444 at 449, does not 
sustain the defendant's position. To the contrary. 
Accordingly, the motion is denied. 
* * * * 
THOMAS T. KEANE 
Defendant, called to the witness stand, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WYLAND: 


Q. Would you, sir, in response to my questions, speak slowly 
| 
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and distinctly and keep your voice raised so that the ladies and gentle- 
men Of the jury can hear you. 

Would you give us your full name and your address, please? 

A. Thomas T. Keane; 5006 Cathedral Avenue, Northwest. 

Q. In what business are you engaged? A. Meat salesman. 

Q. Inviting your attention, Mr. Keane, to the year 1957, in what 
business were you engaged at that time? A. In the selling of meats, 
The Southern Hotel Supply Company. 

Q. And the name of your business was? A. Southern Hotel Supply 

Company. 

@. What position did you occupy with that organization? A. I was 
President of it. 

Q. Are you acquainted with Mr. Gartrell, Mr. Keane? A. Yes, 
Iam. 

Q. Can you tell us for how long a time you have known him? 

A. Thirty years or maybe longer. 

Q. Do you recall, Mr. Keane, writing the letter of August 9th, 
1957, which has been introduced in evidence as Plaintiff's Exhibit No. 3? 
A. I do. 

Q. Following that letter, the date of that letter, what transpired 
with reference to the financial condition of Southern Hotel Supply Com- 
pany? A. We continued in business until October 14th or 15th, at which 
time it was necessary to put the business in receivership under Chapter 
10 of the Chandler Act, trying to salvage it. 

Q. That wasin 1957? A. ‘57, 

Q. And then what next occurred with respect to the business? 

A. We continued to operate under the Chapter 10 until March 15th, 1958, 
at which time it was closed and operation ceased. 

Q. Were you personally active in the business between October of 
1957 and March of 1958? A. Yes, I ran it for the receiver. 

Q. During that period, Mr. Keane, did you have occasion to see 
Mr. Gartrell? A. Yes, I saw hima number of times. 


Q. Can you give us some idea of the frequency with which you 
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saw him? A. I presume about every two weeks Charlie would drop 
over, maybe three weeks. | 
Q. On any of those visits after August 9th, 1957, did Mr. Gartrell 
ever discuss with you your letter to him of August 9th? A. He never 
mentioned it, to my knowledge. | 
* * x * * | * 

35 Q. As President of Southern Hotel Supply Company, Mr. Keane, 
were you personally aware of the names of the organizations from 
whom Southern was purchasing meat in 1957? A. Yes, most of them. 

Q. Most of them? A. Practically all. I don't know. 
Q. Were you personally aware of the quantity of meat which 
was being delivered by each? A. No. Up until the firm went into re- 


ceivership I didn't do very much of the buying. After that I did. 

Q. And the date of the receivership was what? A. October 14th 
or 15th, 1957. | 

MR. WYLAND: I have no other questions, Your Honor. 


THE COURT: Any cross-examination? 

MR. THORUP: Yes, Your Honor, I have. 

THE COURT: Are you sure you want to cross- -examine him? You 

may if you want to. | 

36 MR. THORUP: Yes, Your Honor. It will be | 
THE COURT: Very well. | 

CROSS- EXAMINATION 

BY MR. THORUP: | 


Q. Mr. Keane, I take it you spoke to a number of people regard- 
ing your bankruptcy, people in the meat business? | 

THE COURT: Now just a moment. Why do you want to cross- 
examine him ? 

MR. THORUP: I bow to Your Honor's better cl 

THE COURT: Very well. I don't see that he has testified to any- 
thing that is detrimental to the plaintiff's case. 


You may step down. 


* * 
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45 SIDNEY KOLKER 
called as a witness by Defendant, having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. WYLAND: 

* * * * * * 

46 Q. Did there come a time when you became aware of any other 
bankruptcy proceedings involving Mr. Keane? 

THE COURT: There isn't any proof of any bankruptcy proceedings 
yet, you know. Shouldn‘t there be some proof that there were bankruptcy 
proceedings before you bring out the question as to whether anybody was 
aware of them? 

MR. WYLAND: I think Your Honor is right, and if I may be per- 
mitted, at this point I offer into evidence the order of discharge, which 
has been stipulated to without formal proof in the pretrial order, in 
Bankruptcy No. 39-58, which order was entered in this Court. 

THE COURT: What is the name of the proceeding, what is the date 
of the order ? 

MR. WYLAND: The order is dated October 22nd, 1958, and it was 
entered in the matter of Thomas T. Keane, Bankrupt. 

* * * * * * 

47 MR. WYLAND: The proceeding was began and the petition filed 
on May 23rd, 1958. 

THE COURT: May 23rd, 1958. And what was the date of discharge? 

MR. WYLAND: Date of discharge was October 22, 1958. 

* * * * * * 

69 THE COURT: Very well. Gentlemen, I am going to grant the 
plaintiff's motion for a directed verdict. 

* * * * 

OPINION OF THE COURT 
THE COURT: This is an action on a guarantee. 
The defendant, Thomas T. Keane, Sr., was the President of 


Southern Hotel Supply Company, a corporation engaged in supplying 
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| 
food to hotels in the Metropolitan Washington area. The plaintiff is a 


wholesale food supplier and from time to time sold and delivered items 
of food to the Southern Hotel Supply Company. The account of the Southern 
Hotel Supply Company went into arrears and, accordingly, on August 8th, 
1957 the plaintiff wrote a letter to the Southern Hotel Supply Company, 
stating that they would no longer continue to extend credit to the com- 
pany. On the following day, August 9th, 1957 Thomas Keane, the defendant, 
wrote to the plaintiff a letter in which he enclosed checks for partial pay- 
ment of the balance due from the company and agreed in behalf of the 
company to pay $500 a week until the balance due was paid. The 
letter goes on to say, "Charlie, you can feel sure we will live up to this 


arrangement even if I have to pay you personally." | 

The Court construes this as a guarantee on the part of the defendant 
of the corporate obligation. This construction is emphasized by the last 
sentence in the letter in which the defendant states, "Please let me assure 
you or yours will never lose a penny." 

In reliance on this guarantee the plaintiff seen credit for the 
Southern Hotel Supply Company and sold and delivered more supplies to 
it from time to time. Thus there is adequate consideration for the guaran- 
tee. So, too, the guarantee complies with the requirements of the statute 
of frauds. | 

The dealings between the parties proceeded until the Southern 
Hotel Supply Company was adjudicated a bankrupt on April 1st, 1958 in 
this Court. At that time the total balance due to the plaintiff from the 
Southern Hotel Supply Company was $15,994.57. On June 27th, 1960 the 
plaintiff received a dividend in the bankruptcy proceeding relating to the 
Southern Hotel Supply Company in the amount of $4,949.52, leaving a 
balance due to the plaintiff from the company of $11,044.95. 

This suit is brought against the individual defendant for the amount 
due from the company, suit being brought upon his personal guarantee. 

The defense is that subsequently the defendant filed an individual 
bankruptcy proceeding in this Court on May 23rd, 1958 and that he was 
discharged in bankruptcy on October 22nd, 1958. However, admittedly 
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the plaintiff's claim was not listed as an indebtedness in the schedules 
filed by the defendant in his personal bankruptcy proceeding. Conse- 
quently, plaintiff's claim is not discharged unless, as provided in the 
Bankruptcy Act, 11 United States Code 35, the creditor had notice or actual 
knowledge of the proceedings in bankruptcy. Obviously he had no notice, 
formal or informal. 

The question is whether he had actual knowledge. The only proof 
adduced in behalf of the defendant to show that plaintiff had actual knowl- 
edge of the bankruptcy proceeding involving the defendant as an individual 
is that at some time in June or July 1958 there was a casual conversation 
between the plaintiff and the defendant, in which the plaintiff inquired of 
the defendant what was going to happen to the defendant's personal bank- 
ruptcy. 

It has been held that in order to satisfy the requirements of the 
statutory provision to which reference has just been made it is necessary 
that the creditor have actual knowledge of the pendency of the particular 
bankruptcy proceeding in question, the court in which it was pending, and 
the period during which claims might be filed. Wheeler v. Newton, 154 
New York Supp. 431. 

The evidence in this case does not rise to that degree of proof. 
There is no showing that the plaintiff knew that a bankruptcy proceeding 
involving the defendant was pending in the United States District Court 
for the District of Columbia or what the period was during which claims 
were to be filed. In fact, there is no evidence that the plaintiff knew 
that a formal bankruptcy proceeding was pending anywhere because the 
words "personal bankruptcy" might to a layman be broader than just a 
formal bankruptcy proceeding and might involve any insolvency proceed- 
ing of any kind. 

Under the circumstances, the Court is of the opinion that the de- 
fendant has not established his defense of bankruptcy and that there is not 
sufficient proof to submit to the jury on the question whether the plaintiff 
had notice or actual knowledge of the defendant's bankruptcy. It is obvious 


to the Court that the defense is nothing but an attempt to repudiate and 
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evade an obligation which is both moral and legal. The Court has no 
| 
criticism of counsel because no matter what a client's attitude may be, 


he is entitled to be represented by counsel. 


74 In view of these considerations, the Court will direct a verdict in 


favor of the plaintiff for the sum of $11,044.95, with interest from June 
27, 1960. | 
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Plaintiff's Ex. 1 


25 
August 8, 1957 


PLAINTIFF'S EXHIBIT 2 


Mr. Thomas Kane 
Southern Hotel Supply Co., 
4th at Morse Street, N.E., 
Washington 2, D.C. 


Dear Sir: | 
I am calling your attention to our bill of $15,832.89 which 

is long past due. I feel that in view of the repeated pronises and 

arrangements which you yourself have presented to! me, and which have 

never materialized, that we have too much at stake to let this 

account get any bigger and to ask your co-operation in the immediate 

payment of this bill, | 


As you know, in Mareoh, 1957 you submitted to me on your own 
accord @ plan whereby we would be able to get our money every two 
weeks. This plan, of course, did not work out even with the first 
payment. Then, again, in June I talked with you on the phone and 
you promised to split a large payment by giving me half one week and 
half the next which again did not work out. Then in my conversation 
with you on August 5th, you outlined to me a new plan of buying and 
payment which you felt was workable aud a means of reducing the 
overdue amount. We were agfefted altho? we realized itwuld work 
@ hardship .on us to go along with you on your terms, but inasmuch 
as this has fallen through to, we are in no position to contem= . 
plate anymore terms or extend to you anymore credit. It is unfore 
tunate on our part tat we are unable to continue our business re- 
lationships whisb we have treasured over the last thirty years. 


I wish t> thank you for your past business and we are looking 
forward to your co-operation in this matter. | 


Yours truly, 


CHARLES A, GARTRELL CO, 


Charles A. 


AVAILABLE ff 


TT KEANE .PRESIDENT LINCOLN 7°8275 


Avgust 9, 1957 


PLAINTIFF'S EXHIBIT 3 


Mr. Charles A. Gertrell 
223 west Pratt Street. 
Baltinore 1, Maryland 


Dear Charlie: 


I have yours ef the @th, and I realize promises weM@ made to 
vou in good faith that we zere not able to live up to. Therefore the 
receon for my call to you on the 5th, and I am at a loss to underetard 
how that plan has fallen through vnless I stated I would send you a 


check that day. Pe $32.39 

Enclosed please find two checks, one for $832.89 reducing the 
account to $15,000.00 even, azso another check for the $3,099.57 which 
pays the weekiof 7/20 to 8/2, end $500.90 on account, This reduces 
the account to $11,900.43 on which you agreed to take $500.00 each 
seek until paid; 


Cherlie you can feel sure ve will live vp to this arrangement, 
even if I havea to pay you personally. 


Regarding further business with,us, an@ I do hope vou will 
continue to cell us, I will egree to any terme you state, however I 
would hate to have you put us %.9.D. fpr my Fathers sake. 


Please let me assure you or vours will never lose a penny. 


Sincerely, 


5Z, Hotel4urply Co. 


Tromas T, Keane, Sr. 
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27 
[Filed May 24, 1963] 
ORDER FOR JUDGMENT 
Upon consideration of the Motion for New Trial or in the alterna- 
tive for Judgment Non Obstante Veredicto filed herein by the defendant, 
and the plaintiff's Opposition thereto, and after hearing the arguments 
of counsel, and the Court being of the opinion that the amount ot the ver- 


dict returned herein by direction of the Court, is erroneous for the rea- 


sons stated in the oral opinions of the Court at the hearings held on said 


Motion, it is by the Court this 24th day of May, 1963, 
ORDERED, that the Motion for New Trial or in the Alternative for 
Judgment Non Obstante Veredicto be and the same is hereby denied; 
and it is further 
ORDERED, ADJUDGED AND DECREED, that the judgment entered 
herein on the 26th day of March, 1963, against the defendant THOMAS T. 
AX. ‘KEANE be and the same is hereby vacated and set aside; and it is further 
ORDERED, ADJUDGED AND DECREED, that the plaintiff CHARLES 
A. GARTRELL, be and he is hereby awarded judgment against the defend- 
A. ant, THOMAS T. KEANE> in the sum of Four Thousand Four Hundred 
Fifty-one and 41/100 Dollars ($4,451.41), with interest from the 27th 
day of June, 1960. 


/s/ ALEXANDER Ble 
Judge 
A copy of the foregoing proposed Order, prepared at the direction 

of the Court, has been this 21st day of May, 1963, mailed postage prepaid, 
to Kent D. Thorup, Esq., counsel for plaintiff. Defendant reserves all 
assertions of error heretofore made at the trial and upon the Motion for 
New Trial or in the Alternative for Judgment Non Obstante Veredicto. 

JACKSON, GRAY & LASKEY 


By /s/ Darryl L. Wyland 
Attorneys for Defendant 
* * * ; 
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TT KEANE . PRESIDENT LINCOLN 7°8275) 


Avgust 9, 1957 


PLAINTIFF'S EXHIBIT 3 


Mr. Charles A. Gartrell 
223 West Pratt Street. 
Baltinore 1, Maryland 


Dear Charlie: 


I have yours of the @th, and I realize promises wa made to 
vou in good faith that we ere not able to live up to. Therefore the 
regson for my call to you on the 5th, and I am at a loss to underetand 
how that plan has fallen through vnless I stated I would send you a 


check that day. 
pee 832-99 


Enclosed please find two checks, one for $832.89 reducing the 
account to $15,000.00 even, atso another check for the $3,099.57 which 
paye the week of 97/30 to 8/2, end $500.90 on account. This reduces 
the account to $11,900.43 on which you agreed to take {500.00 each 
yeek until paid 


Cherlie you can feel sure ve will live vp to this arrangement, 
even if I have to pay you personally. 


Regarding further business withius, ané@ I do hope you will 
continue to cell us, I will egree to sny terme you state, however I 
would hate to have you put us %,9.D. fpr my Fathers sake. 


Please let me assure you or vours will never lose a penny. 


Sincerely, 


53, HoteLéSurply Co. 


Tromas T, Keane, Sr. 
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27 
[Filed May 24, 1963] 
ORDER FOR JUDGMENT | 
Upon consideration of the Motion for New Trial of in the alterna- 
tive for Judgment Non Obstante Veredicto filed herein by the defendant, 
and the plaintiff's Opposition thereto, and after hearing the arguments 
o¢ counsel, and the Court being of the opinion that the amount of the ver- 
dict returned herein by direction of the Court, is erroneous for the rea- 
sons stated in the oral opinions of the Court at the hearings held on said 
Motion, it is by the Court this 24th day of May, 1963, | 
ORDERED, that the Motion for New Trial or in the Alternative for 
Judgment Non Obstante Veredicto be and the same is hereby denied; 
and it is further | 
ORDERED, ADJUDGED AND DECREED, that the judgment entered 
herein on the 26th day of March, 1963, against the defendant THOMAS T. 
AX. ‘KEANE? be and the same is hereby vacated and set aside; and it is further 
ORDERED, ADJUDGED AND DECREED, that the plaintiff CHARLES 
A. GARTRELL, be and he is hereby awarded judgment reese the defend- 
ant, THOMAS T. KEANES in the sum of Four Thousand Four Hundred 
Fifty-one and 41/100 Dollars ($4,451.41), with interest kom the 27th 
day of June, 1960. | 


/s/ ALEXANDER HOLTZOFF 
Judge 
A copy of the foregoing proposed Order, prepared at the direction 


of the Court, has been this 21st day of May, 1963, mailed postage prepaid, 
to Kent D. Thorup, Esq., counsel for plaintiff. Defendant reserves all 


assertions of error heretofore made at the trial and upon the Motion for 
| 
New Trial or in the Alternative for Judgment Non Obstante Veredicto. 
JACKSON, GRAY & LASKEY 


By /s/ Darryl L. Wyland 
BtoEneys he petshonct 
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28 
[Filed June 11, 1963] 
NOTICE OF APPEAL 

Notice is hereby given this 11th day of June, 1963, that THOMAS T. 
KEANE, SR., defendant hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgmert of this Court en- 
tered on the 24th day of May, 1963 in favor of CHARLES A. GARTRELL, 
etc., plaintiff against said THOMAS T. KEANE, SR., defendant, and from 
that part of the Order entered on the 24th day of May, 1963, overruling 
the Motion for New Trial or in the alternative for Judgment Non Obstante 
Veredicto. 


JACKSON, GRAY & LASKEY 
By: /s/ Darryl L. Wyland 
Attorney for Defendant 

* * * 


BRIEF OF APPELLEE 


Gnited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,066 


THOMAS T. KEANE, SR., 
Appellant, 


CHARLES A. GARTRELL, 
t/a Charles A. Gartrell Company, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Apnea's 


for the District of Columbia C.rcu.t 


FILED JAN 15 1964 


KENT D. THORUP 
Wathen Ofenbious 733 15th Street, N. W. 
CLERK Washington, D.C. 20005 
Attorney for Appellee. 


Of Counsel: 


HANNAN, CASTIELLO & BERLOW 
Suite 637 Woodward Building 
733 15th Street, N. W. 
Washington, D.C. 20005 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 


1. Does appellant's letter dated August 9, 1957, 
constitute a binding promise to be personally responsible 
for any unpaid portion of his company's debt to appellee ? 


2. Did appellee's extension of credit to appellant's 
company create an operative acceptance of appellant's 


offer and bind appellant as guarantor? 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. Appellant's Letter of August 9, 1957, Constituted 
an Offer by Appellant To Be Personally para 
for the Unpaid Debts of His Company 


The Extension of Credit by Appellee Constituted 
Acceptance of Appellant's Offer, and Communication 
of Such Acceptance to the Offeror, Express or 
Implied, Bound the Offeror 


CONCLUSION 


AUTHORITIES CITED 
Cases: 


* Bishop v. Eaton, 161 Mass. 496, 37 N.E. 665 (1894) 


Davis Sewing Machine Co. v. Richards, 115 U.S. 524, 
29 L. Ed. 480 (1885) Hae ON ice i si Tae 


J. E. Taylor and Co. v. Empire Lighting Fixtures 
Company, 51 U.S. App. D.C. 11, 273 Fed. 739 (1921) 


Kresge Department Stores v. es 37 A. 2d 448 
(Mun. App. D.C., 1944) 


* Murphy v. Reimann Furniture Co., 183 Ore. 474, 
193 P. 2d 1000 (1948) ‘ ¥ : 


* Nystrom v. Barker, 88 Conn. 382, 91 A. 649 (1914) 


Textbooks: 


* 1, Corbin, Contracts §68 (1963 ed.) 


* 7, Fletcher, Private Corporations §3039 
(rev. perm. ed. 1931) ‘ 


* Restatement, Contracts §56 (1932) 


* H 
Cases or authorities chiefly relied upon are marked by asterisks. 
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Gnited States Court of Appeals 


FOR THK DISTRICT OF COLUMBIA CIRCUIT 


No. 18,066 


THOMAS T. KEANE, SR., 
Appellant, 
v. 


CHARLES A, GARTRELL, 
t/a Charles A. Gartrell Company, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE | 


On August 8, 1957, appellant, Thomas T. Keane, Sr.,) was Presi- 
dent of the Southern Hotel Supply Company, which supplied meats to 
hotels, restaurants and similar consumers. The Gartrell Company 


supplied meats to firms such as Southern. 


‘ For ease of reference, appellant will be referred to hereth as "Keane" and 
appellee will be referred to as "Gartrell". | 


2 


Gartrell carried Southern as an open account, and, on August 8, 1957, 
this account was in arrears in the amount of $15,832.89 (J.A, 22), On 
that date, Gartrell wrote Keane demanding immediate payment of the 
bill. In addition, Gartrell stated that he would contemplate no more 
terms or extend any further credit (J.A. 25), On August 9, 1957, 
Keane replied to Gartrell on Southern's stationery. The letter referred 
to several checks which were enclosed in connection with a "plan" 
which had “fallen through" including one check in the amount of $500.00. 


Keane continued: 


Tok ok OK 


2 
"This reduces the account to $11,900.43, on which 
you agreed to take $500.00 each week until paid. 


"Charlie, you can feel sure we will live up to this 
arrangement even if I have to pay you personally. 


"Regarding further business with us, and I do 
hope you will continue to sell us, I will agree to any 
terms you state, however I would hate to have you put 
us C.O.D. for my Father's sake. 


"Please let me assure you or yours will never 
lose a penny. 


Sincerely, 

Southern Hotel Supply Co. 

/s/ Tom Keane 

Thomas T. Keane, Sr." (J.A. 26) 


On or about August 14, 1957, Keane ordered a shipment of meat 
on open account and Gartrell delivered the order (J.A. 22), Gartrell 
continued to deliver to Southern on open account for several more 
months (J.A. 23). 


During the latter period, Southern paid Gartrell a total of 
$2,500.00 in $500.00 payments under the "plan." Although certain items 


2 Actually, the account was reduced to $11,900.93, due to a $.50 error in pre- 
paring a check. 


3 


ordered after August 9 were paid for, Southern fell further in 

debt and by the time efforts were made to reorganize the business 
under the Chandler Act in October, 1957, Southern owed Gartrell an 
additional $6,593.51. After bankruptcy, Gartrell was awarded $4,949.52 
on a totel claim of $15,994.47. (J.A. 22-24) | 


These facts led the trial court to direct a verdict for the plaintiff, 
ruling that, as a matter of law, the letter of August 9, 1957, constituted 
a personal guarantee on the part of Keane to be responsible for the pre- 
existing debt of Southern Hotel Supply Company (J.A. 18-21). The 
verdict, which was originally directed for the full balance of $11,044.95 
($15,994.47 less $4,949.52), was later modified to $4,451.41 ($11,900.93 
less $2,500.00 less $4,949.52), with interest from June 27, 1960, it 
being held that Keane's letter of August 9 contained a promise by Keane 


to be responsible only for Southern's indebtedness to date. 


SUMMARY OF ARGUMENT 


Keane's letter of August 9, 1957, contained language which 
amounted to a promise to be personally responsible for| any unpaid 
portion of his company's debt, in return for Gartrell's resumption of 


business with Southern on a credit basis. 


The letter was signed by Keane, individually, and/not in any 


representative capacity. 


When Gartrell resumed business with Southern, a contract was 
created between Keane and Gartrell, conditioned only upon notice to 


Keane of Gartrell's performance. 


4 
ARGUMENT 
I 


Appellant's Letter of August 9, 1957, 
Constituted an Offer by Appellant to 
be Personally Responsible for the 
Unpaid Debts of His Company. 
On August 9, 1957, Keane received a letter from Gartrell, 
notifying him that no further terms or credit could be extended to his 
company, Southern. Southern was deeply in debt to Gartrell, and 


immediate payment was demanded. 


It was under these circumstances that Keane wrote to Gartrell 
on August 9, 1957. Keane's letter was nothing more nor less than his 
attempt to reinstate the business relationship formerly existing 
between Southern and Gartrell, including credit terms. To demonstrate 
bona fides, he enclosed checks in payment of past invoices. He placed 
his own credit behind that of his company by saying, "we will liveuo 
to this arrangement even if ! have to pay you personally." There 
followed the request to continue doing business on credit (or, putting 


it another way, to forbear from not doing business on credit). 


There is nothing equivocal or ambiguous about the letter. The 
words "even if I have to pay you personally" clearly import a promise. 
The very actions of the parties themselves would dispel any doubt. 


Both Keane and Gartrell testified that there was no conversation 
between them regarding the letter of August 9, 1957 (J.A. 12-13, 17). 
No further correspondence between the parties is alleged to have 
occurred. Absent Keane's letter to Gartrell, the situation between the 
parties would have been that business and credit had been terminated. 
Certainly this is not a situation in which a debtor could reasonably 
expect to be granted $400.00 credit. But it was requested and granted. 
The only intervening factor which could reasonably explain such action 


was Keane's letter. Far from being simply "an assurance by Southern 


5 


... that payments would be made in the future," that letter was the 
| 


vehicle by which Keane placed his personal credit in back of that of 

his company. Keane knew that, so far as this account was concerned, 
his company's credit was no longer sufficient. That he was desperate 
to keep the account open is best illustrated by his willingness to agree 


to "any terms.” | 


The letter was signed by Keane personally. Nothing in the body 
of the letter indicates that it was written in a representative capacity. 
In fact, the letter is replete with the personal pronoun, It is interesting 
and most illuminating to note the use of the words "I" and "we" in 


| 
referring to himself and the corporation, respectively. . 


Furthermore, neither his signature nor appellant's typed name 
bears any reference to a title or official designation. The signer of an 
instrument who fails to indicate he has signed for or on behalf of a 
principal or in a representative capacity is personally liable on the 
instrument. Nystrom v. Barker, 88 Conn. 382,91 A. 649 (1914). 


| 
In Murphy v. Reimann Furniture Company, 183 Ore. 474, 193 
P, 2d 1000 (1948), the President and the Secretary-Treasurer of a 


corporation signed a note in the following manner: 
| 

"Reimann Furniture Mfg. Co. | 

Rich L, Reimann | 


L.D. Reimann." 


In a suit upon the note the Court held both the individual signers 


personally liable on the ground that there was nothing on the face of 
| 


the note to manifest any intention of the defendants or either of them 
to execute the note in a representative capacity. The Court also 
cites 7, Fletcher, Private Corporations §3039 (rev. perm. ed. 1931), 


in which it is stated: 


"Under the Negotiable Instruments Law, if an individual 
places his name on a corporate note along with the 
name of the corporation, but without any official) 
designation to his name * * * he is liable individually." 


8 The personal element of the letter is further highlighted by Keane's 
recalling to Gartrell his respected father's friendship with Gartrell. 


In all cases cited by appellant, the signature in question was 
immediately followed by an official designation such as "pres. L.S.," 
"Treas.," or 'V.P." 


ARGUMENT 
Il 


The Extension of Credit by Appellee 
Constituted Acceptance of Appellant's 
Offer, and Communication of Such 
Acceptance to the Offeror, Express or 
Implied, Bound the Offeror. 


The performance by Gartrell Company of the act requested by 
Southern constituted consideration for the promise and was in itself a 
manifestation of acceptance by Gartrell Company. 


In 1, Corbin, Contracts § 68 (1963 ed.), Professor Corbin refers 


a 


to the apparent confusion in the field of suretyship and guaranty but 
goes on to state the prevailing doctrine thus: 


"It is beyond question that in many thousands of cases 
an offer to become guarantor for another has been 
made in such terms as to induce the offeree to advance 
money, goods or services on credit without first sending 
any notice of acceptance to the offeror. Later, when 
demand is made for him to pay the debt of another in 
accordance with his promise, the guarantor complains 
of this lack of notice and asserts that his offer was not 
accepted as the law requires. 


With respect to this, there is nothing peculiar to the 
relation of suretyship that requires the application of 
rules different from those applicable in other contracts. 
One who offers to be surety or guarantor for another 
ean prescribe or suggest the mode of acceptance, just 
as in other cases. He can prescribe the giving of 
notice, by mail or otherwise, if he likes. In very 
numerous cases, however, he makes no such suggestion; 
and if the offeree acts as requested, the offer should be 
held to be accepted. * * * Many of the cases that say 
that a notice of acceptance is required confuse notice 
as the required form of acceptance of an offer with a 
later notice as a condition precedent to the surety's 
duty to make payment of the debt." 
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Professor Corbin cites the case of Bishop v. Eaton, 161 Mass. 
496, 37 N.E. 665, (1894), in support of the prevailing rule. In that 
case, A wrote B, "If Harry needs more money let him have it or assist 
him to get it, and I will see that it is paid." In reliance thereon, B 
endorsed Harry's note. The court held that B's action was an accep- 


tance, instantly binding A as surety, even though B had not mailed A 
notice of compliance with the request. Professor Corbin points out 
that the reasoning in the Bishop case, supra, has been adopted by the 


American Law Institute in the following language: 


"Where forbearance or an act other than a promise is 
the consideration for a promise, no notification that 
the act or forbearance has been given is necessary 
to complete the contract. But if the offerer has no 
adequate means of ascertaining with reasonable | 
promptness and certainty that the act or forbearance 
has been given, and the offeree should know this, the 
contract is discharged unless within a reasonable 
time after performance of the act or forbearance 
the offeree exercises reasonable diligence to notify 
the offeror thereof." Restatement, Contracts § 56 (1932) 
Within 5 days after Keane promised to be personally responsible 
| 
for his company's debt, Southern ordered from Gartrell a shipment 
| 
of meat. The meats were delivered to Southern on credit. As President 
of Southern, Keane must be charged with knowledge of the order and 
the delivery. He had, at least, "adequate means of ascertaining with 
reasonable promptness and certainty" that Gartrell had, indeed, 
extended credit to Southern (in response to his own impassioned 


request), and Gartrell could safely presume that he had so ascertained. 
| 


The last paragraph of the opinion in both the Davis case and the 
Kresge case, cited by appellant, furnish the distinction between those 
cases and the instant one: in neither case did the offeror receive 
notice, express or implied, that his offer had been accepted. Davis 


Sewing Machine Company v. Richards, 115 U.S. 524, 29 L. ed. 480 


(1885); Kresge Department Stores v. Young, 37A, 2d 448 (Mun. App. 
D.C. 1944). 


In the Taylor case, also cited by appellant, the offer was expressly 


declined in writing. J.E. Taylor and Company v. Empire Lighting 
Fixtures Company, 51 App. D.C. 11,273 Fed. 739 (1921). 


To paraphrase an appropriate portion of the opinion in the case 
of Nystrom v. Barker, supra, if appellant's arguments were to reflect 
the prevailing law, it would have the effect of permitting appellant to be- 
come President of a corporation, receive the emoluments of such a 
position, enter upon contracts intended to increase the value of the 
corporation, retain the benefits thereof and then repudiate the 


obligations of his contract. 


CONCLUSION 


For the foregoing reasons, the ruling of the trial court should 


be affirmed. 
Respectfully submitted, 


KENT D. THORUP 
733 15th Street. N.W.., 
Washington, D.C. 


Attorney for Appellee. 
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The Appellee herein respectfully prays for a rehearing, en banc, 
of the appeal decided by the Court on April 30, 1964, upon the following 


ground: | 


The decision by this Court that Keane's letter was "only a gratui- 
tous promise, made without any sort of condition. . ." is contrary to 
the uncontroverted evidence and is erroneous as a matter of law. 


This Petition for Rehearing is respectfully directed to the Judges 
of this Court, en banc, by reason of the fact that the present decision, 
if permitted to stand, would unreasonably circumscribe the drafting of 


a guarantee by businessmen in commercial intercourse, thus making it 
difficult if not impossible to give legal effect to the intention of the par- 
ties. Such contracts have never been required to be drawn with preci- 

sion, but the reversal of the decision of the court below, on the facts 

in this case, represents a departure from the established law thus call- 
ing for a re-examination thereof at this time. 


In this case, Appellant, Keane, was president of Southern Hotel Supply 
Company. Appellee Gartrell is a meat wholesaler, who supplied meats 


to Southern on open account. In August, 1957, Southern owed Gartrell 
nearly $16,000. By letter dated August 8th of that year, Gartrell de- 
manded payment from Southern and notified that corporation that its 
credit had been terminated. Keane replied: 


"Dear Charlie: 


I have yours of the 8th, and I realize promises were 
made to you in good faith that we were not able to live up 
to. Therefore the reason for my call to you on the 5th. 
and I am at a loss to understand how that plan has fallen 
through unless I stated I would send you a check that day. 


Enclosed please find two checks, one for $832.89 re- 
ducing the account to $15,000.00 even, also another check 
for the $3,099.57 which pays the week of 7/30 to 8/2, and 
$500.00 on account. This reduces the account to $11,900.43 
on which you agreed to take $500.00 each week until paid. 


Charlie you can feel sure we will live up to this ar- 
rangement, even if I have to pay you personally. 


Regarding further business with us, and I do hope 
you will continue to sell us, I will agree to any terms 
you state, however I would hate to have you put us C.O.D. 
for my Fathers sake. 


Please let me assure you or yours will never lose 
a penny. 


a | 


Sincerely, 

Southern Hotel Supply Co. 
/s/ Tom Keane 

Thomas T. Keane, Sr." 


Five days later Southern ordered and Gartrell delivered over $400 
worth of meats on account. Thereafter, Gartrell made deliveries to 
Southern on open account and Southern made some payments including 
four more $500 payments. Southern fell further into debt and by Aug- 
ust, 1958, again owed Gartrell almost $16,000 when it was adjudicated 
bankrupt. Soon after his company filed in bankruptcy, Keane filed per- 
sonally in bankruptcy, but he did not list Gartrell as a creditor. Keane 
received his discharge in bankruptcy in October 1958. Gartrell re- 
ceived a dividend in bankruptcy from Southern. 


The attention of this Court is directed to that portion of the Opinion 
of the panel which states as follows: 


"The words 'you can feel sure we will live up to this ar- 
rangement, even if I have to pay you personally' were in 
our opinion only a gratuitous promise, made without) any 
sort of condition, that Keane would pay Southern's debt 

if Southern did not, and were not an offer to puarantye the 
debt if Gartrell would furnish consideration.” 


The error in this is that the promise to pay was not gratuitous but was 


made to induce Gartrell to reopen Southern's credit account. If the 
letter contained any ambiguities, the spirit of the letter was plain. Al- 
though inartfully written, it should be construed in furtherance of this 
Spirit, and in the light of surrounding circumstances, without strict 
technical nicety. Newcomb v. Kloeblen, 717 N.J.L. 791, 74 A. 511 (1909). 


The Court characterized Gartrell's letter, dated August 8, 1957, as 
a ''demand for payment."" More importantly to the issues herein, how- 
ever, it was notice to Keane that Southern's credit had been terminated. 


The second paragraph of Gartrell's letter surveys the various plans 
which had fallen through and reads in part: 
" . . . we are in no position to contemplate anymore terms 
or extend to you anymore credit. It is unfortunate on our 


part that we are unable to continue our business relation- 
ships which we have treasured over the last thirty years." 


The final paragraph reads, in part: "I wish to thank you for your past 
business . . .'' Thus, although it was expressed in friendly terms, the 
letter nevertheless advised Keane that Southern no longer had a credit 
account with Gartrell. 


In view of the fact that Southern was already almost $16,000 in debt 
to Gartrell, reinstatement of credit was imperative. The Court appar- 
ently accorded little or no importance to the fourth paragraph of Keane's 
letter which started "Regarding further business with us..." The 
Court comments that said sentence discusses "nothing but ‘further busi- 


ness'"' ''Further business" is the very consideration which the Court 
found lacking. Perhaps a more precise draftsman would have put it 
this way: "Kindly reopen Southern's credit account.’ But "I do hope 
you will continue to sellus .. .I would hate to have you put us C.O.D. 
for my Fathers sake" conveys exactly the same meaning. Keane knew 
Southern's credit had been terminated ("I have yours of the 8th. . ."), 
and he was desperate to have it reopened. All other plans had failed 
and he was now willing to risk his own funds. In its opinion, the Court 
stated, ''Gartrell did not reply but continued to supply Southern on open 
account."" (Emphasis added.) To the contrary Gartrell did not "contin- 
ue"’ to supply Southern but reopened Southern's account (J.A. 11). The 
most persuasive proof of Keane's intent to induce Gartrell to reopen 
Southern's credit is that within five days after mailing Gartrell his let- 
ter, Southern placed an order with Gartrell for $423.28 worth of meat 
on credit. Any interpretation of the third and fourth paragraphs of 


Keane's letter other than as a plea to reopen Southern's account in re- 


turn for a personal pledge, would fail for want of reasonableness. Keane 
would not reasonably put his personal credit behind the already existing 
large corporate debt without seeking something in return. | Why else 
would Gartrell have reopened Southern's account, if it were not for 


Keane's personal guaranty ? 


The Court questions the definiteness of the offer if Keane's letter 
were interpreted as conveying one. It is beyond any question that the 
offer was to reinstate a previously unsuccessful arrangement whereby 
Gartrell was "'to take $500.00 each week until paid.” A $500 check ac- 
companied the letter. Thus the plan to send $500 weekly was definite, 
and effectuated by Keane's letter, and unless Gartrell stated other 
terms, was to continue to operate in such manner. 


If the Southern credit account had remained closed in spite of 
Keane's letter, the contract would have failed for want of consideration, 
But the account was reopened and deliveries of meats to Southern were 
resumed, | 


"Consideration" is variously defined as "the inducement to a con- 
tract," "an act or forbearance," "any definite offer," "any act of the 
plaintiff (or the promissee) from which the defendant (the promissor) 
or a stranger derives a benefit or advantage..." (BI. Law Dict., 3d 
Ed.) The privilege of purchasing on credit is a valuable one, especially 
in the market place. Thus, the granting of such a privilege to one en- 
gaged in business constitutes valuable consideration. | 

The Court seems to have grounded its opinion firmly upon the case 
of Stone v. Commercial Finance Corporation, 216 N.Y.S. 639, Aff'd 243 
N.Y. 528, 154 N.E, 592 (1926), from which the Court quotes extensively. 
The Stone case is distinguishable from the instant case in many mater- 
ial respects. Because of the importance seemingly accorded by our 
Court to the letter in the Stone case, it is set forth, in full: 


"Gentlemen: 


We are informed that you have had inquiries as to 
your financial backing and responsibility. We wish to 
state that this exposition company is owned and controlled 
by one of our subsidiary companies, and that we are giv- 
ing it our full cooperation and support, and are ready 
to place our resources behind this project to the extent 
that may be necessary to insure its complete success. 


We are doing this in the belief that the expansion 
of American trade in foreign markets, particularly to 
our sister republics in South and Central America, is 
of the greatest importance both to American manufactur- 
ers and American consumers, and because we believe 
that a great and dignified exposition such as is now in 
process of preparation will be a real influence in bring- 
ing such manufacturers and consumers together. 


You are at liberty to use this information in such 
way as you deem best. 


Very truly yours, 
/s/ Henry D. Tudor, President, 
Commonwealth Finance Corporation” 


(Emphasis added.) 


The above-quoted letter contains nothing in the nature of a present 
promise. The letter simply contained "information" from the parent 
corporation which the subsidiary was to use in ''such way as you deem 
best."" The panel which decided this appeal would equate the expression 
"We. . . are ready to place our resources behind this project. . ." 
with "Charlie, you can feel sure we will live up to this arrangement 
even if I have to pay you personally,” and, "Please let me assure you 
or yours will never lose a penny."" The Stone letter requests no con- 
sideration. There was no existing indebtedness between the company 
and the exhibitors as there was when Keane wrote Gartrell. The court, 
in granting a motion to dismiss Stone, stated, 'No businessman or law- 


yer would ever think that by virtue of this letter he had the contractual 
obligation of the corporation for which it was written." Id. In the in- 
stant case, a judge of the United States District Court for the District 
of Columbia construed the Keane letter as a guarantee on the part of 
the defendant of the corporation's obligation (J.A. 19). | 


A New York case, decided subsequently to the Stone case, held 
that a statement at the end of an application for a correspondence 
course, to be signed by the parent of a minor applicant, that the under- 
signed approved the application and "assured" payment of the tuition 
fee, used the quoted word as meaning guaranteed. Utilities Engineering 
Institute v. Kofod, 58 N.Y.S.2d 743 (1945). There can be no distinction 
between the use of "assured" in the Utilities case, cited above, and its 
use in the final paragraph of Keane's letter, reading, "Please let me 
assure you or yours will never lose a penny." 


If the offer tends to be indefinite, any doubts as to its meaning are 


required to be construed against the offeror. North American Graphite 
Corp. v. Allan, 87 U.S. App. D.C. 154, 184 F.2d 387 (1950). | Keane's 
offer must not only be construed most strongly against him, but must 
be taken in the sense in which he had reason to suppose it was under- 
stood by Gartrell. Gold v. Smith, 155 Misc. 221, 279 N.Y.S, 911 (1935). 
It is clear and uncontroverted that Gartrell understood Keane's letter 


as conveying a personal guarantee (J.A. 13). | 


CONCLUSION 


The words "'Charlie, you can feel sure we will live up to this ar- 
rangement, even if I have to pay you personally" when viewed in the 
light of all surrounding circumstances, clearly constitute an offer by 
Keane that he would personally stand behind Southern's debt to Gartrell. 
The huge indebtedness of Southern to Gartrell, the previous: jarrange- 
ments which had "fallen through," the termination of Southern’ Ss credit 
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with Gartrell, are facts which illustrate most clearly the desperate 
situation in which Keane and his company found themselves on August 
9, 1957. A new element had to be added to induce Gartrell to reopen 
Southern's account. Keane clearly intended that the new element be 

his personal promise to assume Southern's indebtedness in case of de- 
fault. Such was the only reasonable construction of his words, and they 
were so construed by Gartrell to his detriment. Resumption of deliver- 
ies on credit constituted the requested consideration and fulfilled the 
requirements of the contract. 


To allow a businessman thus to avoid his personal promise to the 
detriment of another who, in good faith, relies upon that promise, would 
have the effect of requiring that all contracts of guaranty, so necessary 
to orderly commercial intercourse, be executed with a precision which 
would eventually lead to their extinction as useful tools of the market 
place. 


WHEREFORE, petitioner prays for a rehearing of the above appeal 
by this court en banc and that the judgment appealed from be affirmed. 


Respectfully submitted, 


KENT D, THORUP 


637 Woodward Building 
Washington, D.C. 20005 


Attorney for Appellee 
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CHARLES EINBINDER, Deputy Commissioner, 
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APPFAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeai from an Order entered by the United States 
District Court for the District of Columbia on June 18, 1963, granting 
Summary Judgment to the Defendant Einbinder, denying 5ummary Judg- 
ment to the Plaintiffs, and ruling that Defendant's Objections to Inter- 
rogatories were moot. This Court has jurisdiction of this Appeal un- 
der Title 36 — 501, District of Columbia Code, 1961 Edition, which 
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makes the Longshoremen's and Harbor Workers' Compensation Act, 33 
U.S.C. 901, et seq. applicable. to the District of Columbia. 


STATEMENT OF CASE 


On October 15, 1959, Appellee, Abraham A. Weiss, while employed 
as a salesman for Appellant, Mark Weiss Camera Center, Inc., sustained 
a heart attack necessitating medical treatment. Thereafter, Appellant, 
Sun Insurance Company of New York, paid for his medical treatment and 
paid him temporary total disability to and including January 3, 1960, and 
temporary partial disability to and including June 5, 1960. The last check 
payment of compensation was delivered to Appellee Weiss on June 8, 
1960 (J.A. 2). 


On August 2, 1960, Appellee Weiss' Attorney wrote a letter to the 
Bureau of Employees' Compensation contraverting the action taken by the 
insurance carrier in ceasing payment of disability benefits and request- 
ing a conference. No conference was scheduled by the Bureau of Employ- 
ees'Compensation (J.A. 3). 


On June 28, 1961, Appellee Weiss sustained another heart attack 
while employed by Appellant, Mark Weiss Camera Center, Inc., for which 
claim for compensation was made against Mark Weiss Camera Center, 
Inc., and its new insurance carrier, New Hampshire Insurance Company 
(J.A. 3). 


On November 7, 1961, Appellee Weiss filed a Form DCCA-303, 
"Employee's Claim for Compensation", with the Bureau of Employees' 
Compensation claiming permanent partial disability against each insur- 
ance carrier as a result of both heart attacks. The two claims made on 
November 7, 1961 were consolidated for hearing and on November 19, 
1962 Appellee Einbinder entered Findings of Fact and Award allowing 
the claim of Appellee Weiss and ordering the payment of compensation 


by Appellants based upon a 20% permanent partial disability found to be 
as a result of the heart attack on October 15, 1959 (J.A. 3 & 4). 
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Although both "claims" were consolidated for hearing the Appellee 
Einbinder has made no Findings of Fact or Award in Appellee Weiss' 
claim against Mark Weiss Camera Center, Inc., and New Hampshire In- 


surance Company (J.A. 4). | 


Action was brought by Appellants against Appellee Einbinder to 
set aside the Award on December 18, 1962 (J.A. 1). Thereafter, Appel- 
lants served Interrogatories upon Appellee Einbinder requesting, in es- 
sence, that Appellee state at what time he determined to treat the letter 
dated August 2, 1962, as a "claim". Appellee Einbinder filed Objections 
to Interrogatories (J.A. 23 & 24). | 


Appellee Einbinder filed Motion for Summary Judgment (J.A. 9 — 
21), and Appellants also filed Motion for Summary Judgment (J.A. 23). 


After oral argument on all Motions, Judge Luther W. Youngdahl 
signed an Order dated June 18, 1963, granting Appellee Einbinder's Mo- 
tion for Summary Judgment, denying Appellants’ Motion for Summary 
Judgment and ruling that Appellee Einbinder's Objections to Interroga- 


tories were moot (J.A. 25 — 26). 


Notice of Appeal was filed by Appellants on July 16, 1963 (J.A. 26). 


STATUTES AND REGULATIONS INVOLVED 


1. Longshoremen's and Harbor Workers' Compensation Act, 33 
| 
U.S.C. 913(a): 


"The right to compensation for disability under this Act 
shall be barred unless a claim therefor is filed within one 
year after the injury, and the right to compensation for death 
shall be barred unless a claim therefor is filed within one 
year after the death, except that if payment of compensation 
has been made without an award on account of such injury or 
death a claim may be filed within one year after the date of 
last payment. Such claim shall be filed with the deputy com- 
missioner in the compensation district in which such injury 
or such death occurred." 
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2. Regulations Governing Administration of the District of Co- 
lumbia Workmen's Compensation Law, 1949 Edition of Title 20, Chap. I 
of the Code of Federal Regulations, § 41.4, the last sentence of which is 
as follows: 

"For the purpose of filing such claims the Bureau 
has provided separate forms for use in injury and death 
cases which shall be furnished to any person desiring to 


file such a claim, upon application therefor made to such 
deputy commissioner." 


3. Regulations Governing Administration of the District of Co- 
lumbia Workmen's Compensation Law, 1949 Edition of Title 20, Chap. I 
of the Code of Federal Regulations, § 01.23: 

"Forms. The following forms are used in the adminis- 


tration of the District of Columbia workmen's compensa- 
tion law: 


"DCCA-303 Employee's claim for compensation.” 


4. Regulations Governing Administration of the District of Co- 
lumbia Workmen's Compensation Law, 1949 Edition of Title 20, Chap. I 
of the Code of Federal Regulations, § 41.5, the first four lines of which 
provides: 

"Within 10 days after the filing of a claim for com- 
pensation for injury or death under said act the deputy 
commissioner shall give written notice to the employer 


or insurance carrier, served personally or by registered 
mail, that such claim has been filed..." 


STATEMENT OF POINTS 


1. The Court erred in granting Appellee Einbinder's Motion for 


Summary Judgment and in denying Appellants' Motion for Summary Judg- 
ment. 


2. The Court erred in not ordering Appellee Einbinder to answer 
Interrogatories. 


5 
SUMMARY OF ARGUMENT | 

1. The Longshoremen's and Harbor Workers' CSupensuiion Act 
requires that a claim for compensation be filed within one (1) year of 
the injury or within one (1) year of the date of the last payment of com- 
pensation. Appellee Weiss sustained his heart attack on October 15, 
1959. The last payment of compensation was made and belivered to Ap- 
pellee Weiss on June 8, 1960. No claim for compensation or permanent 
partial disability was made by Appellee Weiss against these Appellants 
until November 7, 1961, more than two (2) years after the injury and one 
day before the expiration of seventeen (17) months following the last pay- 
ment of compensation. Irrespective of this, Appellee Einbinder held that 
a letter written by the Attorney for Appellee Weiss to the Bureau of Em- 
ployees Compensation constituted a claim within the meaning of the Act. 


2. Regulation 41.5 prepared by the United States Department of 
Labor requires the Deputy Commissioner to give written notice to the 
Employer and Insurance Carrier within ten (10) days after the filing of 
a claim for compensation. No written notice was given by the Deputy 
Commissioner within ten (10) days after the receipt of the letter from 
Appellee Weiss' Attorney dated October 2, 1960, and thus it is apparent 
that the Deputy Commissioner did not treat such a letter as a "claim" 
until more than two (2) years later, when the Order was filed. Interroga- 
tories were served upon Appellee Einbinder to prove this matter con- 
clusively to the satisfaction of the Court, but the District Court Judge 


granted Appellee's Motion for Summary Judgment and did not require 


the answering of the Interrogatories. 


6 
ARGUMENT 
I. 


THE COURT ERRED IN GRANTING APPELLEE EINBINDER'S 
MOTION' FOR SUMMARY JUDGMENT AND IN DENYING 
APPELLANTS' MOTION FOR SUMMARY JUDGMENT 


Section 913(a) of the Longshoremen's and Harbor Workers' Com- 


pensation Act, 33 U.S.C. 901, et seq., provides as follows: 


"The right to compensation for disability under this 

Act shall be barred unless a claim therefor is filed within 

one year after the injury, and the right to compensation 

for death shall be barred unless a claim therefor is filed 

within one year after the death, except that if payment of 

compensation has been made without an award on account 

of such injury or death a claim may be filed within one 

year after the date of last payment. Such claim shall be 

filed with the deputy commissioner in the compensation 

district in'which such injury or such death occurred." 

Appellee Weiss sustained his first heart attack on October 16, 
1959, for which he was paid compensation for temporary total and tempo- 
rary partial disability to and including June 8, 1960. On August 2, 1960, 
Appellee Weiss' Attorney wrote a letter to the Bureau of Employees' Com- 
pensation, which letter is set out in full on Page 15 of the Joint Appendix. 
The relevant part of the letter is the first paragraph which is as follows: 

"Notice is hereby given that the employee, Adolph A. 

Weiss, whom I represent, controverts the action taken by 

the insurance carrier in ceasing payment of disability 

benefits and requests a conference at your earliest con- 

venience." 

The United States Department of Labor promulgated Regulations 
Governing Administration of the District of Columbia Workmen's Com- 
pensation Law, which Regulations appear in the 1949 Edition of Title 20, 
Chap. I of the Code of Federal Regulations. Regulation 01.23 provides 
that certain forms "are used in the Administration of the District of Co- 
lumbia Workmen's Compensation Law."" Among these forms is "DCCA- 


303 Employee's claim for compensation."" This is the claim form which 
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was finally filed by the claimant on November 7, 1961 and which has been 
| 


interpreted by the Deputy Commissioner as "formalizing" the claim. 


Regulation 41.4 is entitled Claims for compensation." This regu- 
lation restated the requirement of the Act that the right to compensation 
for disability shall be barred unless a claim therefor is filed within one 
year after the date of last payment. The regulation ends by saying: 

"For the purpose of filing such claims the Bureau has 
provided separate forms for use in injury and death cases 

which shall be furnished to any person desiring to file such 

a claim, upon application therefor made to such deputy com- 

missioner.' | 
This is the form that was filed with the Deputy Commissioner on Novem- 
ber 7, 1961, after his second heart attack, which was interpreted by the 
Deputy Commissioner as "formalizing" the claim. 


We are not dealing with a latent injury that was not known to Ap- 
pellee Weiss. The record clearly demonstrates that he knew his first 


injury occurred when he sustained his first heart attack’ on October 16, 
1959, because he was wholly disabled from then until January 3, 1960 
and was partially disabled until the date of the last payment of compen- 
sation on June 8, 1960. Potomac Electric Power Co. v. Cardillo, 71 
App. D.C. 163, 170 F.2d 962, decided that the time for filing a claim runs 


from the date the injury was known to a claimant. 


This is a case of occupational injury and not one of occupational 
disease with delayed disability, such as that covered by Cadwalleder v. 
Sholl, 89 App. D.C. 285, 196 F.2d 14. 


This Court held in the case of Hoage v. Employees' Liability As- 
surance Corporation, 62 App. D.C. 77, 64 F.2d 715, that the Deputy Com- 
missioner could excuse a claimant from giving the employer or the in- 
surance carrier notice of an injury within the thirty (30) days required 
by the Longshoremen's and Harbor Workers' Compensation Act. This 
right of excuse is clearly set forth in Section 912(d) of the Longshore- 
men's and Harbor Workers' Compensation Act. | 
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However, the Longshoremen's and Harbor Workers' Compensation 
Act does not give the Deputy Commissioner any right to waive the statu- 
tory requirement for filing a claim within one (1) year of the date of in- 


jury or the date of last payment of compensation. This is clearly set 


forth in the case from the 9th Circuit Court of Appeals of Kobilkin v. 
Pillsbury, et al., 103 F.2d 667, affirmed 60 S.C. 465, 309 U.S. 619, 84 

L. Ed. 983, rehearing denied 60 S. Ct. 584, 309 U.S. 695, 84 L. Ed. 1035. 
In that case the claimant sustained a bruise with three weeks disability 
beginning on June 9, 1935. He subsequently was operated on for a sub- 
teloid (sic) bursa and a separation of the shoulder bones on January 7, 
1937. Claim was filed March 3, 1937, which claim was rejected by the 
deputy commissioner and affirmed by the courts. There the court point- 
ed out that they were not dealing with occupational diseases such as found 
in the case of Hoage v. Employees’ Liability Assurance Company, 62 App. 
D.C. 77, 64 F.2d 715, but are dealing with a specific injury that occurred. 
On Page 670, the court said: 


"The terms 'injury' and ‘disability,’ separately defined 
in the statute, are not synonymous. It has not been suggested 
that the injury from which appellant suffers is an occupation- 
al disease. Admittedly, it is an accidental injury arising in 
the course of employment. It was inflicted at the time of the 
accident, not when its full extent was first noted at the later 
time. The trauma in fact resulted in an immediate though 
temporary disability for which appellant was paid compensa- 
tion. The circumstance that appellant again became disabled 
a year and a half later, and the more serious nature of the 
injury was then for the first time recognized, does not change 
the situation. The claim was not filed until more than a year 
after the occurrence of the injury and more than a year after 
the last payment of compensation. Under the plain terms of 
Section 13(a) of the Statute the claim is barred. If we turn to 
Section 22 and assume a change of condition we again encount- 
er the statutory bar. 


"It was the manifest congressional intent to deny com- 
pensation in all cases of disability arising from accidental 
injuries unless claim is filed within the time limited. No 
provision is made for exceptional cases. We agree that the 
act is to be liberally construed, but neither the deputy com- 
missioner nor the Courts have the power to legislate; and 
nothing short of legislation would make relief possible ina 
case like this." 
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This Court has decided a case very similar to the one at bar. In 
the case of Young v. Hoage, 67 App. D.C. 150, 90 F.2d 295, the Claimant 
was injured on April 28, 1933 and died on May 2, 1933. On May 17, 1933, 
the widow and her attorney wrote a letter to the deputy commissioner, 


with a copy to the employer, informing the deputy commissioner of the 
death from accident and the cause of death. On October 4, 1935, the at- 
torney again wrote the deputy commissioner calling his attention to the 
"claim" filed May 17, 1933 and pointed out that "there being no definition 
of the term 'claim' in the act, said notice or communication of May 17, 
1933 was intended as a claim in compliance with Sections 12 and 13..." 


Thereafter, the Deputy Commissioner forwarded claim form for 
execution and gave notice to the employer and insurance carrier on De- 
cember 23, 1935, as required by the Act. 


Subsequently a hearing was held and the Deputy Commissioner re- 
jected the claim holding that "no claim for compensation was filed with- 


in the statutory limit of one year as required by Section 13..." The 


Court of Appeals pointed out at Page 152: 
"Since in our opinion the holding of the deputy that the 

claim was filed too late is right, we have no occasion to 
examine the other question whether there was evidence to 
sustain his holding on the merits. We have held as to Sec- 
tion 12 (the section requiring notice of death or injury with- 
in thirty days) that the deputy commissioner may for good 
cause excuse the failure to file such notice within the thirty - 
day period. Hoage v. Employees' Liability Assur, Corp., 
62 App. D.C. 77, 64 F (2d) 715. But what we said there has 
no bearing on the question involved here. Section 13 is whol- 
ly different in its terms, is mandatory, and gives no discre- 
tion to the commissioner, but provides in plain words that 
failure to file a claim within a year shall be an absolute bar 
to recovery--except where objection to such failure is not 
made at the first hearing. It is therefore jurisdi¢tional. 


"Claimant relies on the letter of May 17. She cannot 
rely on the formal claim filed December 10, 1935, because 
it was filed too late, and so she is obliged to contend that 
her May 17 letter was a claim for compensation and was a 
sufficient compliance with the requirements of Section 13. 
But, as we have said, this contention cannot be sustained. 
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All that the letter said was that it was filed in accordance 

with Section 12. It said only what Section 12 requires and 

no more. The words 'claim' or 'compensation' were not 

mentioned: It gave notice of the name and address of the 

deceased employee and the time, place, and cause of death. 

But that is all. Given the most liberal construction, it is 

wholly lacking in the language of demand or claim. To the 

contrary, it clearly showed a non-compensable cause of 

death." 

Appellants realize that Decisions of the old Municipal Court of 
Appeals for the District of Columbia are not binding upon this Court, 
but they are sometimes persuasive. This Court is referred to a case 
decided by that Court in 1957, namely, Henriot v. General Accident Fire 
and Life Assurance Corporation, Ltd., 134 A 2d 375. In that case the 
claimant was injured on June 10, 1953 and received compensation for 
temporary total disability to July 19, 1953. He returned to work and 
received medical treatment for his injury when needed. On December 
6, 1954, he sustained a recurrence of the original back injury and filed 
a claim for compensation within one year after the latter date. He filed 
a claim with the insurance company for six months' temporary total 
disability because of the recurrence of the original injury on December 
6, 1954. He had received his last compensation check for the disability 
arising from the original injury in July, 1953. The Court held the claim 
was barred, which judgment was affirmed on appeal. The Appellate 
Court held that the provisions of the Act barring the right to compensa- 
tion for disability, unless claim was filed within one year after the in- 
jury, barred a claim for compensation for recurrence of disability when 
claim was filed more than one year after the recurrent injury which was 
responsible for the disability even though the claim was filed within one 


year of the date when the disability recurred. 


Under the Law, the filing of a claim for Workmen's Compensation 
is jurisdictional, and it is obvious that if no claim is timely filed, the 
Deputy Commissioner has no jurisdiction to determine the case. The 
United States Supreme Court pointed out in the case of Pillsbury v. 


United Engineering Co., 342 U.S. 197, 200, 72 S. Ct. 225: 
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"We are aware that this is a humanitarian Act, and 
that it should be construed liberally to effectuate its pur- 
poses; but that does not give us the power to rewrite the 
Statute of Limitations at will, and to make what was in- 
tended to be a limitation no limitation at all.” 


0. 


| 
THE COURT ERRED IN NOT ORDERING APPELLEE 
EINBINDER TO ANSWER INTERROGATORIES | 


This Court must decide as a matter of law, whether the letter dated 
August 2, 1960, which is set forth verbatim on Page 15 of the Joint Ap- 
pendix, was in fact a "claim" within the meaning of the Longshoremen's 
and Harbor Workers' Compensation Act. There are no questions of fact 
to be decided. If the letter is a "claim", then the Award is justified. If 
the letter is not a "claim", then the entire proceedings before the Deputy 
Commissioner are a nullity, since the right for compensation for dis- 


ability was barred. 


In his Findings of Fact, the Deputy Commissioner on November 19, 
1962, interpreted the letter of August 2, 1960 as a claim, "claiming con- 


tinuous compensation", although the letter does not claim continuous com- 
pensation but simply "contraverts the action taken by the insurance car- 
rier in ceasing payments of disability benefits” (J. A. 15). The Deputy 
Commissioner in his Findings of Fact then said that the claim "was for- 
malized on November 7, 1961 when the Claimant filed a claim on a form 
ordinarily used" (J. A. 7). | 


When the Record relating to the filing of the alleged "claim" is re- 
viewed, it is apparent that it is not supported by any evidence and, there- 
fore, may not be used as a basis for a finding of the Deputy Commission- 
er. When the basic facts relied upon by the Deputy Cornmissioner to sup- 
port his findings are incorrect, it then follows that his conclusions and 
findings are not good in Law because, of necessity, they must be based 


upon facts. 
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The Deputy Commissioner by his own ipse dixit has attempted to 
waive the requirement of filing a claim within the terms of the Act. The 
Deputy Commissioner knows that neither he or any member of his staff 
treated the letter of August 2, 1960, as a "claim" at the time the letter 


was written or at any time until November 19, 1962, when the Award was 


entered. 


Regulation 41.5 of the Regulations Governing Administration of the 
District of Columbia Workmen's Compensation Law requires that, 'With- 
in 10 days after the filing of a claim for compensation for injury or death 
under said act the deputy commissioner shall give written notice to the 
employer or insurance carrier, served personally or by registered mail, 
that such claim has been filed. . .".. The Deputy Commissioner gave no 
such written notice to the Employer or Insurance Carrier within 10 days 
after the letter of August 2, 1960, which letter the Deputy Commissioner 


now interprets as being a "claim". 


The above Regulation was not promulgated by the Department of 
Labor simply because some governmental functionary had nothing else 
to do and wanted to fill up space in the Federal Register. It is obvious 
that this Regulation was passed to give protection to the Employer and 
Insurance Carrier so that they might be able to investigate a "claim" 
at the earliest possible moment and correct conditions which might have 
caused the accident, as well as to secure prompt medical examinations 
and treatment. The latter is true no matter what the nature of the ill- 
ness or injury might be, but in cases such as the one at bar, involving 
the human heart, changes in the condition of the Claimant might occur 
from day to day and the longer the delay in securing medical examina- 
tions, the more difficult it becomes to ascertain the Claimant's condi- 
tion at any given time. Workmen's Compensation Acts are humanitarian 
laws, but they should be governed by rules of fair play. When a person 
asserts a claim under the.Act, the Employer or his Insurance Carrier 
should be afforded a prompt opportunity to have notice of the fact that a 
claim is made so that investigation may be made and medical examina- 


tions or treatment be given to the Claimant, especially when conditions 
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of the heart are involved. It is apparent in this case, that, as a matter 


of law, the Employer and the Insurance Carrier were deprived of the 
protection afforded them by the Act and Regulations. See Bethlehem 
Steel Co. v. Parker, 72 F. Supp. 35, affirmed 163 F.2d 334. 


For this reason the Appellants served Interrogatories to be an- 
swered by the Deputy Commissioner in order to demonstrate to the 
Court that the Deputy Commissioner had not treated the letter of Aug- 
ust 2, 1960 as a "claim" at the time the letter was written and had not 
informed the Employer or Insurance Carrier that a "claim" had been 
filed against them. The Insurance Carrier and the Employer were lulled 
into a state of blissful unawareness that the Claimant was still contend- 
ing that he had residual disabilities resulting from the original heart at- 
tack until he filed his claim on November 7, 1961. By this time the 
Claimant had already sustained a second heart attack and it was impos- 
sible, at that time, for the Employer and Insurance Carrier to have a 
physical examination which would disclose the status of the Claimant's 
health on August 2, 1960, or at any time between that date and the time 
of the second heart attack. | 


The Court below erred in refusing to require the Deputy Commis- 
sioner to answer the Interrogatories, and in effect to "stand up and be 
counted". If the Deputy Commissioner failed in his duty to comply with 
Regulation 41.5, then the Insurance Carrier and Employer should not be 
required to suffer monetary damages because of this derelicition. 


Since the Act and the Regulations requires the Deputy Commis- 
sioner to give the Employer or Insurance Carrier notice of the filing of 
the claim within 10 days, it is apparent that the Workmen's Compensa- 
tion Law applicable is so designed that two people should have notice of 
the claim --- the Deputy Commissioner and the Employer or his Insur- 
ance Carrier. After all, the Deputy Commissioner does not pay any 
money; it is the Employer or his Insurance Carrier who is called upon 
to pay and who has the Constitutional right to protect his property by 
timely investigation, medical examinations and preparation of a defense 


to the claim, or for the prompt payment of just claims. In discussing 


the time for filing a claim under the Statute, Larson, The Law of Work- 


men's Compensation, Vol. 2, Section 78.20, Page 253, states: 


"the purpose is the same as that of any limitations 
statute---to protect the employer against claims too old 

to be successfully investigated and defended." 

Had the Court below required the Deputy Commissioner to answer 
these Interrogatories, this Court would have before it clear and concise 
proof that the Constitutional rights of Appellants have been violated, be- 
cause of the deliberate or neglectful failure of the Bureau of Employees 
Compensation to notify the Employer or the Insurance Carrier that a 
"claim" was filed on August 2, 1960. Appellants do not want to belabor 
the point, but it should be obvious to all thinking men that at no time did 
Appellees treat the letter of August 2, 1960 as a claim. This was an 
after-thought and an escape hatch which occurred to Appellees after Ap- 
pellee Weiss sustained his second heart attack. 


It is interesting to point out that the claim for the second heart at- 
tack was made against the same employer but a different insurance car- 
rier in which the same extent of disability is claimed. Even though these 
two cases were consolidated and heard together, the Deputy Commission- 
er has failed and refused to decide the claim for the second heart attack, 
notwithstanding the requirement of Section 919(c) of the Longshoremen's 
and Harbor Workers’ Compensation Act which requires that he "shall 
within 20 days after such hearing is had, by order reject the claim or 
make an award in respect of the claim.” 


It is apparent that the Deputy Commissioner has some reservation 
about the validity of the Award which is the subject matter of this litiga- 
tion and is awaiting the decision of this Court before deciding the extent 
of disability in the other case. 
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CONCLUSION 


Since the Findings.of Fact and Award of the Deputy Commissioner 
regarding the filing of a "claim" are contrary to the Law, it is respect- 
fully submitted that the Motion for Summary Judgment granted Appellees 
should be reversed and the case should be remanded to the District Court 
with instructions to grant Appellants' Motion for Summary Judgment. 


Respectfully submitted, 


DENVER H. GRAHAM | 


ALBERT E, BRAULT 
| 
1314 - 19th Street, N. W. 
Washington, D.C. , 
| 
Attorneys for Appellants. 
| 
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JOINT APPENDIX 
[ Filed December 18, 1962] 


| 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
CIVIL DIVISION | 
SUN INSURANCE COMPANY OF NEW YORK 
1507 M Street, N.W. 
Washington, D.C. 


and 


MARK WEISS CAMERA CENTER, INC. 

505 Pennsylvania Avenue, N.W. 

Washington, D.C., 

Civil Action 

No. 3946-62 
| 


Vv. 


CHARLES EINBINDER, Deputy Commissioner 
District of Columbia Compensation District 
United States Department of Labor 

1156 - 15th Street, N.W. 
Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
Plaintiffs, ) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 
COMPLAINT IN PROCEEDINGS TO SET ASIDE COMPENSATION 
AWARD 

1. This actign is brought under and pursuant to the provisions 
of Section 21, of the Longshoremen's and Harbor Workers’ Compensation 
Act, 33 U.S. Code Sec. 921, et seq. as made applicable to the District 
of Columbia, by Title 36, Section 501, District of Columbia Code 1961 
edition, to set aside a compensation Order and Award based upon an 
injury which occurred in the District of Columbia, as hereinafter more 
fully appears. 

2. Plaintiff Sun Insurance Company of New York is a corporation 
authorized to do business in the District of Columbia. Plaintiff Mark 
Weiss Camera Center, Inc., is a corporation authorized to do business 
in the District of Columbia, and at all times applicable hereto, was 
engaged in retail business in the District of Columbia and as such was 
subject to the provisions of the Longshoremen's and Harbor Workers' 
Compensation Act as made applicable to the District of ‘Columbia. 
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3. At all times mentioned, the defendant Charles Einbinder was 
and is a duly appointed Deputy Commissioner for the Bureau of Em- 
ployees' Compensation, District of Columbia Compensation District, 
United States Department of Labor, under the Longshoremen's and 
Harbor Workers' Compensation Act as made applicable to the District 
of Columbia. 

4. The plaintiff Sun Insurance Company of New York, hereinafter 
called "carrier,'' was compensation carrier for plaintiff Mark Weiss 
Camera Center, Inc., under a policy of compensation insurance that 
was in full force and effect at the time of the alleged injury on October 
15, 1959. 

5. On October 15, 1959, one Abraham A. Weiss, hereinafter 
called "claimant, '' was an employee of plaintiff Mark Weiss Camera 
Center, Inc., as a Salesman, earning a weekly wage of $105.00 per week. 
On that date, after making 50 to 60 trips carrying supplies to the second 
floor of his employer's place of business, he sustained personal injury 
resulting in disability when he experienced distress and pain in his mid- 
chest, as a consequence of which he suffered trauma, including aggra- 
vation of a pre-existing arteriosclerotic heart disease which caused a 
myrocardial infarction of the posterior wall of the heart. 

6. Onor about January 13, 1960, the plaintiff Mark Weiss Camera 
Center, Inc., filed a form DCCA-302, entitled "Employer's First Re- 
port to Deputy Commissioner of Accident or Occupational Disease ."' 
Thereafter, the carrier, on behalf of the employer, paid the claimant 
compensation at the rate of $54.00 per week to and including January 
3, 1960, during the period of temporary total disability. During the 
period from January 4, 1960 to and including February 14, 1960, the 
carrier paid to the claimant compensation at the rate of $45.50 per week 
for temporary partial disability. During the period from February 15, 
1960 to and including June 5, 1960, the carrier paid to the claimant week- 
ly compensation at the rate of $35.00 per week. The last check for 


compensation was actually delivered to the claimant on June 8, 1960, 
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and all compensation benefits ceased because claimant had returned to 


his employment and Dr. Bernard Walsh, a heart specialist, reported 
to the carrier and Bureau of Employees' Compensation that claimant 
was back working five days a week and that he was notably free of any 
evidence of cardiac or ‘vascular disfunction. | 
7. Onor about August 2, 1960, claimant's attorney wrote a letter 
to the Bureau of Employees' Compensation controverting the action 
taken in ceasing payments of disability and requesting a conference. No 
conference was ever held, no further compensation was paid, and nothing 
further was done by the claimant or the Bureau of Employees' Compen- 
sation until after the claimant sustained another heart attack, this time 
anew, acute anteroseptal infarct on June 28, 1961. As a result of the 
second heart attack, which allegedly occurred while working for the 
plaintiff Mark Weiss Camera Center, Inc., the claimant filed a claim 
of compensation against the employer and its new insurance carrier, 
New Hampshire Insurance Company (Bureau of Employees’ Compensation 
Claim No. 28647-2). . | 
8. Onor about November 7, 1961, the claimant fled a form 
DCCA-303, "Employee's Claim for Compensation" wit h the Bureau of 
Employees' Compensation, claiming permanent partial disability asa 
result of both heart attacks. 
9. The alleged claims made on November 7, 1961, against the 
employer and both carriers were consolidated and a hearing was set 
upon due notice to the parties and evidence was taken in a consolidated 
formal hearing before the defendant on June 21, August 31 and November 
1, 1962, at which time the claimant, employer and both insurance carriers 
were represented by counsel. | 
10. On November 19, 1962, the defendant, purporting to act under 
the Longshoremen's and Harbor Workers' Compensation Act as made 


applicable to the District of Columbia, made Findings of Fact and as 
Award, copy of which is annexed hereto and incorporated herein by re- 
ference as Exhibit A, allowing the claim of the claimant Abraham A. 
Weiss against the plaintiffs to the extent therein set out and ordered that 
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the plaintiffs pay compensation to the claimant as set forth therein, in- 
cluding weekly compensation at the rate of $14.00 per week subject to 
the limitations of the Act, or until further order of the Deputy Commis- 
sioner, based upon a 20% permanent partial disability which the Deputy 
Commissioner found to be as a result of the heart attack on October 15, 
1959. 

11. The Deputy Commissioner has made no Findings of Fact or 
Award in the case of Abraham A. Weiss v. Mark Weiss Camera Center, 
Inc., and New Hampshire Insurance Company, (Bureau of Employees' 
Compensation Claim No. 28647-2), although all evidence in that claim 
has been completed and the record has been closed. 

12. The Findings of Fact, Award and Order entered are not in 
accordance with the law, but are contrary thereto and are contrary to 
the facts and against the evidence, in that no claim was filed against 
the plaintiffs herein by the claimant within one year after the injury or 
within one year after the date of last payment of compensation as required 
as a jurisdictional prerequisite under the provisions of Section 13(a) of 
the Longshoremen's and Harbor Workers' Compensation Act as made 
applicable to the District of Columbia. 

13. The material finding of the defendant in the following respect 
is contrary to the law: 

A. That a letter addressed to the office of the Deputy Commission- 

er by claimant's attorney and received by the Deputy Commissioner 

on August 3, 1960, was a "claim" filed within one year after the 
last payment of compensation. 


WHEREFORE, plaintiffs pray that an injunction be granted re- 
straining defendant from enforcing such Order or Award dated November 
19, 1962, and directing that such Order and Award be vacated and that 


the alleged compensation claim heretofore filed by claimant against plain- 
tiffs herein on November 7, 1961, be dismissed, and for such other and 


further relief as may be just and proper, with costs of this proceeding. 
x * 


By: /s/ Denver H. Graham 


Attorneys for Plaintiffs 
*x* * * 


[ Filed December 18, 1962] 


EXHIBIT A 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 
In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act 


ABRAHAM A. WEISS Compensation Order 


Claimant Award of Compensation 


) 
) 
) 
) 
) 
) 
vs x Case No. 28647-1 
MARK WEISS CAMERA CENTER, INC. | 
Employer ) 
) 
) 


SUN INSURANCE COMPANY OF NEW YORK 
Insurance Carrier 


| 
| 
| 

Such investigation in respect to the above -entitled claim having 
been made as is considered necessary, and hearings having been duly 
held in conformity with law, and stipultaions having been filed by the 
interested parties, the Deputy Commissioner makes the following 


FINDINGS OF FACT 


1. That on October 15, 1959, the claimant above named was in the 
employ of the employer above named, whose address is 905 Pennsylvania 


Avenue, Northwest, Washington, District of Columbia; that the employer 
was subject to the provisions of an Act of Congress approved May 17, 
1928, entitled "An Act to provide compensation for disability or death 
resulting from injury toemployees in certain employments in the District 
of Columbia, and for other purposes"; that the liability of the employer 
for compensation under the said Act was insured by the Sun Insurance 
Company of New York; | 

2. That on the said day the claimant herein, while performing 
services for the employer as a salesman and stockroom manager and 
while making fifty to sixty trips ascending to the second floor and carry- 
ing supplies weighing approximately sixty pounds on each trip, sustained 
personal injury resulting in his disability when he experienced distress 

| 
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and pain in his mid-chest, as a consequence of which he suffered trauma, 
including aggravation of a pre-existing arteriosclerotic heart disease 
which caused a myocardial infarction of the posterior wall of the heart; 
that the injury arose out of and in the course of the employment; 

3. That written notice of the injury was not given to the employer 
within thirty days, but that the employer had knowledge of the injury 
and has not been prejudiced by the lack of such written notice; 

4. That the claimant required medical treatment, medicines, 
hospitalization and care as a result of the injury, as found above; that 
the employer and the insurance carrier are liable for the reasonable 
cost of all medical treatment, medicines, hospitalization and care re- 
quired by the claimant as a result of the injury; 

5. That the: average weekly earnings of the claimant herein at the 
time of the injury were $105; 

6. That as a result of the injury the claimant was wholly disabled 
from October 16, 1959, to January 3, 1960, inclusive, a period of 


11-3/7 weeks, and for such temporary total disability he is entitled to 


compensation at the maximum rate of $54 per week in the amount of 
$617.14; 

7. That as a further result of the injury the claimant has continued 
to experience periodic pain in his chest, his weekly working hours have 
been reduced, he becomes tired after performing his duties, he cannot 
climb the stairs at his place of employment, and he cannot lift heavy 
merchandise; that the claimant suffers a partial disability as a result of 
the injury; that the wages he has earned since January 4, 1960, have 
been equal to his average weekly wages at the time of the injury, as 
found above, but that such wages do not fairly and reasonably represent 
his wage-earning capacity as diminished by the injury; that such partial 
disability is permanent and the claimant is entitled to compensation 
therefor under section 8(c)(21) of the Act; that, having due regard to 
the nature of the injury, the degree of physical impairment, his usual 
employment, and other factors which may affect his capacity to earn 
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wages in his disabled condition, including the effect of such disability 


as it may naturally extend into the future, the claimant's wage -earning 
capacity is, in the interest of justice, fixed under section 8(h) of the 
Act at $84 per week, based on a 20 per cent permanent partial disability; 
that the claimant is entitled to compensation for such permanent partial 
disability at the rate of $14 per week (66-2/3 per cent of $21, the dif- 
ference between his average weekly wage at the time of the injury of 
$105, and his reduced weekly earning capacity of $81); that accrued com- 
pensation for permanent partial disability from January 4, 1960, to 
November 18, 1962, inclusive, a period of 150 weeks at the rate of $14 
per week, amounts to $2,100; that accrued compensation for temporary 
total and permanent partial disability to November 18, 1962, inclusive, 
amounts to $2,717.14; that the employer and the insurance carrier have 
paid to the claimant $1, 450, 14 as compensation; that the last payment 
of compensation was made on June 8, 1960; | 
8. That a hearing upon the said claim was first held on June 21, 


1962; that at the said hearing the employer and the insurance carrier 


made objections to the claim, including an objection that the claimant 
failed to file a claim within one year after June 8, 1960, the last day 
compensation was paid to the claimant; that on August 2, 1960, the 
claimant's attorney addressed a letter to the office of the Deputy Com- 
missioner claiming continuing compensation on behalf of the claimant 
under the Act; that the letter, as found above, was received in the office 
of the Deputy Commissioner on August 3, 1960; that this claim was 
formalized on November 7, 1961, when the claimant filed a claim ona 
form ordinarily used by beneficiaries of the Compensation Act; that the 
claim filed by the attorney on behalf of the claimant on August 3, 1960, 
was filed within one year after the last payment of compensation on June 
8, 1960, and was timely filed. 

Upon the foregoing findings of fact, the Deputy Commissioner 


makes the following 


AWARD 
That the employer, Mark Weiss Camera Center, Inc., and the 
insurance carrier, Sun Insurance Company of New York shall pay to the 
claimant herein compensation as follows: For temporary total dis- 
ability, 11-3/7 weeks, at the maximum rate of $54 per week, from 
October 16, 1959, to January 3, 1960, inclusive, amounting to $617.14; 
and for permanent partial disability, 150 weeks at the rate of $14 per 
week, from January 4, 1960, to November 18, 1962, inclusive, amount- 


ing to $2,100, or a total of $2,717.14. The employer and the insurance 


carrier, having already paid the sum of $1, 450,14, shall pay forthwith 
the accrued balance of $1, 267, and thereafter shall continue to pay com- 
pensation to the claimant at the rate of $14 per week, in bi-weekly in- 
stallments, subject to the limitations of the Act or until further order 

of the Deputy Commissioner. 

The employer and the insurance carrier shall also pay the reason- 
able cost of all medical treatment, medicines, hospitalization and care 
required by the claimant as a result of the injury and shall continue to 
furnish the claimant with such necessary medical treatment, medicines, 
hospitalization and care as the nature of the injury and the process of 
recovery may require. 

A fee for legal services rendered the claimant in connection with 
this claim is approved in favor of Philip J. Lesser, Esquire, 917 15th 
Street, N.W., Washington, D.C., in the amount of $1,000, which sum 
is to be a lien upon and to be paid out of this award. 


Given under my hand at Washington, D.C. 
this nineteenth day of November, 1962. 


/s/ Charles Einbinder 
Deputy Commissioner 
District of Columbia Compensation District 


[Certificate of Service: dated November 19, 1962] 


[ Filed March 22, 1963] 


DEFENDANT DEPUTY COMMISSIONER'S MOTION 


FOR SUMMARY JUDGMENT 
| 


Comes now defendant, Charles Einbinder, Deputy Commissioner, 
Bureau of Employees' Compensation, United States Department of Labor, 
by his attorney, the United States Attorney for the District of Columbia, 
and moves the Court to enter judgment for defendant on the ground that 
there is no genuine issue as to any material fact and that defendant is 
entitled to judgment as a matter of law. i 

Attached hereto and made a part hereof is a certified copy of the 
transcript of proceedings before the Bureau of Employees' Compensation, 
United States Department of Labor, on June 21, 1962, August 31, 1962 
and November 1, 1962 in the Matter of Abraham A. Weiss, Docket No. 
28647-1, 28647-2, together with exhibits therein. 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Principal, Asst. U. S. Attorney 


/s/ JOSEPH M. HANNON 
Asst. U. S. Attorney 


/s/ ELLEN LEE PARK 
Asst. U. S. Attorney 


Attorneys for Defendant Einbinder 
| 
| 
| 


[ Filed March 22, 1963] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
STATEMENT OF CASE 


This cause arises upon a complaint to review and set aside as not 
in accordance with law a compensation order filed by the defendant deputy 


commissioner on November 19, 1962, pursuant to the provisions of the 
| 


Longshoremen's and Harbor Workers' Compensation Act of March 4, 
1927, 44 Stat. 1424, 33 U.S.C. Sec. 901 et seq., as made applicable to 
the District of Columbia by the Act of May 17, 1928, 45 Stat. 600, D.C. 
Code 36-501. In said order the deputy commissioner awarded compen- 
sation to Abraham A. Weiss (hereinafter referred to as "claimant" or 


"employee") on account of disability resulting from an injury sustained 


on October 15, 1959. The complaint contends in effect that the finding 
of the deputy commissioner that a letter filed with him by claimant's 
attorney constituted a timely claim for compensation on behalf of the 
employee is not in accordance with law. 
THE COMPENSATION ORDER 
The compensation order complained of reads in pertinent part 
as follows: 

1. That on October 15, 1959, the claimant above named was 
in the employ of the employer above named, whose address is 
905 Pennsylvania Avenue, Northwest, Washington, District of 
Columbia; that the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled "An Act to pro- 
vide compensation for disability or death resulting from injury to 
employees in certain employments in the District of Columbia, and 
for other purposes"; that the liability of the employer for compen- 
sation under the said Act was insured by the Sun Insurance Com- 
pany of New York; 

2. That on the said day the claimant herein, while perform- 
ing services for the employer as a salesman and stockroom manager 
and while making fifty to sixty trips ascending to the second floor 
and carryingsupplies weighing approximately sixty pounds on each 
trip, sustained personal injury resulting in his disability when he 
experienced distress and pain in his mid-chest, as a consequence 
of which he suffered trauma, including aggravation of a pre-existing 
arteriosclerotic heart disease which caused a myocardial infraction 
of the posterior wall of the heart; that the injury arose out of and 
in the course of the employment; 
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3. That written notice of the injury was not given to the 
employer within thirty days, but that the employer had knowledge 


of the injury and has not been prejudiced by the lack of such written 


notice; 

4. That the claimant required medical treatment, medicines, 
hospitalization and care as a result of the injury, as found above; 
that the employer and the insurance carrier are liable for the 
reasonable cost of all medical treatment, medicines, hospitali- 
zation and care required by the claimant as a result of the injury; 

5. That the average weekly earnings of ‘i claimant herein 
at the time of the injury were $105; | 

6. That as a result of the injury the claimant was wholly dis- 
abled from October 16, 1959, to January 3, 1960, inclusive, a 
period of 11-3/7 weeks, and for such temporary total disability 
he is entitled to compensation at the maximum rate of $54 per week 
in the amount of $617. 14; | 

7. That as a further result of the injury the claimant has 
continued to experience periodic pain in his chest, his weekly work- 
ing hours have been reduced, he becomes tired after performing 
his duties, he cannot climb the stairs at his place of employment, 
and he cannot lift heavy merchandise; that the claimant suffers a 
partial disability as a result of the injury; that the wages he has 
earned since January 4, 1960, have been equal to his average 
weekly wages at the time of the injury, as found above, but that 
such wages do not fairly and reasonably represent his wage-earning 
capacity as diminished by the injury; that such partial disability is 
permanent and the claimant is entitled to compensation therefor 
under section 8(c)(21) of the Act; that, having due regard to the 
nature of theinjury, the degree of physical impairment, his usual 
employment, and other factors which may affect his capacity to 
earn wages in his disabled condition, including the effect of such 
disability as it may naturally extend into the future, the claimant's 
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wage -earning capacity is, in the interest of justice, fixed under 
section 8(h) of the Act at $84 per week, based on a 20 per cent 
permanent partial disability; that the claimant is entitled to com- 
pensation for such permanent partial disability at the rate of $14 
per week (66 -2/3 per cent of $21, the difference between his 
average weekly wage at the time of the injury of $105, and his 
reduced weekly earning capacity of $81); that accrued compensation 
for permanent partial disability from January 4, 1960, to Novem- 
ber 18, 1962, inclusive, a period of 150 weeks at the rate of $14 
per week, amounts to $2, 100; that accrued compensation for tem- 
porary total and permanent partial disability to November 18, 1962, 
inclusive, amounts to $2,717.14; that the employer and the insur- 
ance carrier have paid to the claimant $1, 450.14 as compensation; 
that the last payment of compensation was made on June 8, 1960; 

8. That a hearing upon the said claim was first held on June 
21, 1962; that at the said hearing the employer and the insurance 
carrier made objections to the claim, including an objection that 
the claimant failed to file a claim within one year after June 8, 
1960, the last day compensation was paid to the claimant; that on 
August 2, 1960, the claimant's attorney addressed a letter to the 
office of the deputy commissioner claiming continuing compensation 
on behalf of the claimant under the Act; that the letter, as found 
above, was received in the office of the Deputy Commissioner on 
August 3, 1960; that this claim was formalized on November 7, 
1961, when the claimant filed a claim on a form ordinarily used by 
beneficiaries of the Compensation Act; that the claim filed by the 
attorney on behalf of the claimant on August 3, 1960, was filed 
within one year after the last payment of compensation on June 8, 
1960, and was timely filed. 

QUESTION PRESENTED 

The only question in this review proceeding is whether the record, 


considered as a whole, supports the deputy commissioner's finding that 
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| 
the employee did file a claim for compensation within the time provided 


therefor in the Act. If the deputy commissioner's finding is supported 
by the record, then under O'Leary v. Brown-Pacific-Maxon, Inc., 340 
U.S. 504 (1951), such finding should be sustained. There is no trial 
de novo, Marshall v. Pletz, 317 U.S. 383 (1943). 


ARGUMENT 


The finding of the deputy commissioner 
to the effect that the claim for compen- 


sation was timely filed is supported by 
the record considered as a whole. | 


(a) Applicable Principles of Compensation Law 

Before referring to the record which, in our opinion, supports the 
finding complained of, it may be appropriate to invite attention to the 
following principles of workmen's compensation law which appear to be 
applicable to this case: | 

The burden is on the plaintiff to show that the evidence before the 
deputy commissioner does not support the compensation order complain- 
ed of: Southern Stevedoring Co. v. Henderson, 175 F.2d 863 (C.A. 5, 
1949); Gulf Oil Corporation v. McManigal, 49 F. Supp. 75 (W. Va. 1943); 
Eastern S.S. Lines v. Monahan, 26 F. Supp. 944 (Me. 1939); Cf. National 
Lead Co. v. Kingsland, 74 F. Supp. 985 (D.C. 1948). 

The findings of fact of the deputy commissioner are presumed to 
be correct: Anderson v. Hoage, 63 App. D.C. 169, 70 F.2d 773 (1934); 
Burley Welding Works, Inc. v. Lawson, 141 F.2d 964\(C.A. 5, 1944); 
Pan American Airways v. Willard, 99 F. Supp. 257 (N.Y. 1951). 

Logical deductions and inferences which are drawn by the deputy 
commissioner from the evidence should be taken as established facts and 
are not judicially reviewable: O'Leary v. Brown-Pacific-Maxon Inc., 
340 U.S. 504 (1951); Del Vecchio v. Bowers, 296 U.S. 280 (1935); 
Crescent Wharf & Warehouse Company v. Cyr, 200 F, 2d 633 (C.A. 9, 
1952); Liberty Mutual Ins. Co. v. Gray, 137 F.2d 926 (C.A. 9, 1943); 
Lowe v. Central Ry. Co. of N.J., 113 F.2d 413 (C.A, 3, 1940); 
Contractors PNAB v. Pillsbury, 150 F.2d 310 (C.A. 9, 1945); Southern 
Stevedoring Co.v. Henderson, 175 F.2d 863 (C.A. 5, 1949). 
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Even if the evidence permits conflicting inferences, the inference 
drawn by the deputy commissioner is not subject to review and will not 
be reweighed: O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 


(1951); Cardillo v. Liberty Mutual Insurance Co., 330 U.S. 469 (1947); 


South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251 (1940); Parker 
v. Motor Boat Sales, Inc., 314 U.S. 244 (1941); Del Vecchio v. Bowers, 


296 U.S. 280 (1935); Phoenix Assurance Company of New York v. Britton, 
110 U.S. App. D.C. 118, 289 F.2d 784 (1961). 


(b) The Evidence 


At the hearing before the deputy commissioner on June 21, 1962, 
August 31, 1962 and November 1, 1962, held for the purpose of deter - 
mining the extent of claimant's disability, counsel for the employer and 
insurance carrier asserted in effect, by way of defense, that the injured 
employee, claimant had not filed a claim for compensation within the 
time required by law (referring thereby to Section 13(a) of the Long- 
shoremen's Act, 33 U.S.C. Sec. 913(a), which requires a claim to be 
filed within one year after injury or, in the event payment of compensation 
has been made without an award -- as in the present case -- within one 
year after the date of the last payment) (Transcript, pages 6-7, 20-21). 
The sole issue raised by the complaint concerns the validity of the deputy 
commissioner's finding that a claim was timely filed within one year 
following the date of the last payment which had been made voluntarily 
and without an award in June 1960 (T. 7; Complaint, paragraph 6). 

To rebut this defense, claimant introduced, as an exhibit (Claimant's 
Exhibit No. 4, T. 148-149), a letter from his attorney to the office of 
the deputy commissioner dated August 2, 1960, and received in the office 
of the deputy commissioner on August 3, 1960 (T.12). This exhibit 
constitutes the crux of this case; for relying upon it the deputy commis- 
sioner determined that it constituted a "claim" which had been filed 
within one year after the date of last payment of compensation. Indeed, 
it was also filed within one year of the date of the employee's injury, 
which admittedly occurred on October 15, 1959 (Complaint, paragraph 5), 
as found by the deputy commissioner. 
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The letter reads as follows: 


August |/2, 1960 
Mr. A. C. Vergona 
Claims Examiner 
a of Deputy Commissioner 

. S. Department of Labor 
als of Employees Compensation 
District of Columbia Workmen's Compensation Act 
Colonial Building, 1156 - 15th Street, N.W. | 

Washington 25, D.C. 1/ 
Re: Adolph A. Weiss = 

vs. Mark Weiss Camera Center, Inc. 


Dear Sir: 

Notice is hereby given that the employee, Adolph A. Weiss, 
whom I represent, controverts the action taken by the insurance 
carrier in ceasing payment of disability benefits and requests a 
conference at your earliest convenience. | 

The attached copy of the attending physician, Dr. Aaron H. 
Traum, and the report filed by Dr. Bernard J. Walsh both indicate 
quite clearly that Mr. Weiss cannot resume his former duties. On 
the contrary, he must continue to watch himself very carefully. 
Pushing or pulling and stair climbing are definitely forbidden, as 
well as putting in long hours. You will note from the previous con- 
ference that prior to the injury Mr. Weiss had been working 14 to 
15 hours a day and his duties included those of salesman, stock 
clerk and shipping clerk. Since the injury, he has only been able 
to work 7 hours daily and only in the capacity of salesman with the 
aid of someone running the stairs and lifting the heavy articles. 

Please advise me of the date of the requested conference, 
and in the meantime I would appreciate your notifying the insurance 


carrier that medical bills must be paid regardless of the outcome 


of the controversy. | 
Very truly yours, | 
/s/ 1. B. Lipman | 
IRWIN B. LIPMAN 

| 


1/ Claimant was known by the name shown above, as well as by 
the name of Abraham (T. 10, 21-22). 
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In addition to the foregoing letter, claimant had previously sent 
the following letter (Claimant's Exhibit No. 1, T. 145): 
1438 Fenwick Lane 


Silver Spring, Md. 
March 14, 1960 


Bureau of Employees Compensation 
Washington 25, D.C. 


Gentlemen: 

This will authorize my attorney, Irwin B. Lipman, to handle 
all details concerning my claim for workman's compensation. This 
also authorizes you to deal with him in all matters concerning 
said claim and to send him all notices and communications in con- 
nection with this matter. 

Very truly yours, 

Adolphe Weiss 

/s/ Adolphe A. Weiss 
(Emphasis supplied) 


(c) Discussion 

The deputy commissioner's task in the instant case was, as trier 
of the facts, to determine whether the employee had filed a timely claim. 
In determining this question, he was called upon to consider the effect 
of the letter from claimant's attorney which was filed with the office of 
the deputy commissioner within one year from the date of last payment 
of compensation voluntarily made by the carrier (as well as within one 
year from the date of injury). 

A number of courts have passed upon questions similar to that 
raised in the instant case relating to the effect of failure of a claimant 
to file a formal written application of claim. Only recently, the Court 
of Appeals for the Fifth Circuit had occasion to consider this problem. 
In Atlantic & Gulf Stevedores, Inc. v. Donovan, 274 F.2d 794 and 279 
F.2d 75 (C.A. 5, 1960), no formal claim had been made. Compensation 
had been paid voluntarily by the employer at the rate of $18.00 a week 


when the employee's attorney submitted statements to the deputy 
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commissioner in support of his contention that compensation should 
have been at the rate of $26.61, instead. In its opinion (274 F.2d at p. 
801) the court stated that the word ''claim" in the section there under 
consideration [ which has the same connotation for this word as it does 
in the section here involved] ''is not to be read in the technical sense 
of a formal claim filed by the claimant". (Emphasis supplied.) Accord- 
ingly, the attorney's correspondence was considered to constitute a 
"claim". | 
Again in Employers Liability Assurance Corp. v. Donovan, 279 
F.2d 76 (C.A. 5, 1960), the court said: | 
By Section 13(a) of the Act it is provided that the right to 
compensation for disability shall be barred unless "a claim there- 
for" is filed within a year after the injury, except that if payment 
of compensation has been made without an award the claim may be 
filed within a year after the date of the last payment. ie ies 
* * * * * * * x* * x * * 
A claim, within the meaning and contemplation of the Act, 
is something that is to be filed. Since it is to be filed it must be 


in writing. * * * No particular form of claim need be used. 
The requirement of a claim is met if a writing, even though an 


informal one, of the injured employee or his attorney discloses 
an intention to assert a right to compensation. (Emphasis supplied. ) 


The disclosure of such an intention arising from informal writings, 


to which the court referred, has been recognized ina number of cases. 
In Travelers Ins. Co. v. Parker, 40 F. Supp. 692 (Va, 1941), the father 
of a deceased employee (in response to an inquiry addressed to him by 
the deputy commissioner which pointed out the rights of dependent 
parents to death benefits and asked whether the father and the employee's 
mother had been dependent upon the decedent) stated that the deceased's 
parents "were dependent upon him for support". In sustaining the finding 


of the deputy commissioner that this reply of the father constituted a 


claim for compensation, the court stated: 
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Neither the Longshoremen's Act nor the rules and regulations 
of the United States Employees' Compensation Commission pro- 
mulgated thereunder (Code of Federal Regulations, Title 20, Sub- 
chapter C, Part 1, Sec. 31.1 et seq.) requires that a claim for 
compensation shall be filed on any particular form. Any letter 
or notice to the deputy commissioner from which it may reasonably 
be inferred that a claim for compensation is being made is suffici- 


ent to meet the requirements of the statute for filing claims. 
(Emphasis supplied.) 


The court then referred to the case of Louisiana-Texas-W. Co 
v. United States E. C. Com'n., 19 F. Supp. 396 (Ky. 1935), wherein 
an attorney for the claimant, by letter, advised the deputy commissioner 
of the employee's injury and asked that blank claim forms be sent him so 
that proof of claim might thereby be made. Sustaining the award of the 
deputy commissioner, the court concluded that the "letter of claimant's 
attorney was sufficient to toll the statute of limitations", constituting 
a claim within the meaning of Section 13(a) of the Act. In support of its 
position, the court referred to a number of situations arising under 
State compensation laws which had held that similar informal instruments 
were properly to be considered as "claims". It is significant to note 
(as the court expressly did in the Parker case, supra) that "the letter 


[referring to the Louisiana-Texas case] did not state that claim for 


compensation was being made, it merely indicated a desire to file a 
claim". (Emphasis supplied.) 

In Kaplan v. Kaplan Knitting Mills, Inc., 248 N.Y. 10, 161 N.E. 
204, 206 (1928), which arose under New York workmen's compensation 
law, claimant's attorney wrote to the State Industrial Commission noti- 
fying it of the injury in question and advising that the employee's depen- 
dents had expressly reserved the right thereafter to elect whether to 
take compensation for the injury or to sue a third party, or both. Al- 
though the letter did not specifically make claim for compensation, the 
court, in a well reasoned opinion holding that the letter constituted both 
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| 
both a filing of notice and a claim for compensation, stated: 
There is no reason that I know of why the notice ofinjury 
| 
served upon the commissioner may not also contain a claim for 
compensation. There is nothing in the law that requires them to 


be two Separate and distinct papers, or that they/shall be phrased 


| 
in any particular language. The Workmen's Compensation Law 


was particularly framed to avoid legal terminology and the techni- 
calition of law pleading. It was intended that the working people 


themselves could make and file these claims and give the notice 

of injury. The cost and expense of employing attorneys were to be 
avoided if possible. The act was for the benefit of the working 
man and hisfamily, not for the profession. The notice, therefore, 
of injury and the claim for compensation are sufficient when the 
facts of the injury are stated with reasonable certainty, and it is 
also reasonably to be inferred that a claim for compensation is 
being made. In Matter of Petrie, 215 N.Y. 335, 109 N.E. 549, 
this court said: "The statute was the expression of what was re- 
garded by the Legislature as a wise public policy concerning injur- 
ed employees. Under such circumstances we think that it is to be 
interpreted with fair liberality, to the end of securing the benefits 
which it was intended to accomplish.'"' * * * This notice could 
have been drawn in much better form, and the widow's claim pre- 
sented, in much clearer language. She might have adopted the 


form of the commissioner which says very tersely, "I claim com- 


pensation."" There is no fatality, however, in failing to use these 
forms. Any notice which conveys to the commissioner that the 
widow is claiming the compensation and benefits of the Workmen's 


Compensation Law is sufficient. I think this notice clearly in- 
dicates such an intention. In fact, the law presumes that a suf- 


ficient notice of claim has been given. Such is the liberality with 
which this law is to be construed. * * * (Emphasis supplied.) 
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Also see Spencer -Kellogg & Sons v. Willard, 190 F.2d 830 (C.A. 3, 
1951), arising under the Longshoremen's Act, where a similar notifi- 
cation to the deputy commissioner of a possible election to sue a third 
party was held to constitute a claim for compensation within the meaning 
of Section 13(a) of that Act. 

The Longshoremen's Act is to be liberally construed: Voris v. 
Eikel, 346 U.S. 328 (1953); Baltimore & Philadelphia Steamboat Co. v. 
Norton, 284 U.S. 408 (1932); Fidelity & Casualty Co. v. Burris, 61 
App. D.C. 228, 59 F.2d 1042 (1932); Associated General Contractors 
of America v. Cardillo, 70 App. D.C. 303, 106 F.2d 327 (1939); 
Dewald v. Baltimore & O. R. Co., 71 F.2d 810 (C.A. 4, 1934), cert. 
den. 293 U.S. 581; Southern Pacific Co. v. Sheppeard, 112 F. 2d 147 
(C.A. 5, 1940). And this liberality of construction has been expressly 
applied with respect to the legal effect of informal writings as "claims" 
for compensation.: Travelers Ins. Co. v. Parker, 40 F. Supp. 692 


(Va. 1941), supra. 


An examination of the letter of August 2, 1960, together with an 
examination of the earlier letter of March 14, 1960, clearly shows a 
strong intention to assert a claim with respect to whatever additional 
moneys might be due from the employer specifically named therein. In- 
deed, the letter of March 14, 1960 expressly uses the term "claim" 
throughout. And both letters were filed with the office of the deputy 
commissioner who is the adjudicating officer with respect to compen- 
sation matters. Under all the circumstances, therefore, it cannot rea- 
sonably be said that this correspondence did not constitute notification 
to the deputy commissioner, inferentially and expressly, that the claimant 
was intending to assert his rights to compensation and that he was calling 
upon the deputy commissioner to determine those rights against his 
named employer. Certainly it cannot be said that the deputy commis- 
sioner, in considering such evidence, and the reasonable inferences 
to be drawn therefrom, was ''compelled" to find that a timely claim had 
not been filed. O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 


ee Eh Oey eS 
(1951). 
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CONCLUSION 


In view of the above, it is respectfully submitted that the com- 
pensation order complained of is in accordance with law. Judgment 
should be granted in favor of the defendant deputy commissioner dis- 


missing the complaint. 
| 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Principal Asst. U.S. Attorney 


/s/ JOSEPH M. HANNON 
Asst. U.S. Attorney 


/s/ ELLEN LEE PARK 
Asst. U. S. Attorney 
Charles Donahue Attorneys for Defendant Einbinder 
Solicitor of Labor 
Alfred H. Myers 


James Edward Hughes 
Attorneys U.S. Department of Labor 
of Counsel 


[ Filed March 22, 1963] 


STATEMENT PURSUANT TO RULE 9(h) 
of | 
LOCAL CIVIL RULES 


The defendant deputy commissioner makes the following statement 
pursuant to Rule 9(h) of the Local Civil Rules: ! 

This is a proceeding for judicial review of a compensation order 
filed under the District of Columbia Workmen's Compensation Act. 
There is no issue of fact. There is only a question of law; namely, 


whether the findings of the compensation order are supported by the 
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evidence in the record made before the defendant deputy commissioner. 
If the record supports the findings, then defendant is entitled to judg- 
ment dismissing the complaint as a matter of law. 
/s/ DAVID C, ACHESON 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Principal Asst. U. S. Attorney 


/s/ JOSEPH M. HANNON 
Asst. U. S. Attorney 


/s/ ELLEN LEE PARK 
Asst. U. S. Attorney 


Attorneys for Defendant Einbinder 


CERTIFICATE OF MAILING 
I hereby certify that on March 22, 1963, I served a copy of motion 


for summary judgment in the above suit, together with memorandum of 
points and authorities in support thereof, and statement pursuant to 
Rule 9(h) of the Local Civil Rules on Denver H. Graham, Esquire, 1314 
19th Street, N.W., Washington 6, D.C., attorney for plaintiffs, by 
mailing copies thereof to said attorney. 


/s/ ELLEN LEE PARK 
Asst. United States Attorney 


[Filed April 30, 1963] 


MOTION OF PLAINTIFFS | 
FOR SUMMARY JUDGMENT | 
Come now the plaintiffs, by and through their sccntnaue of record, 
and move this Honorable Court to enter judgment for them on the ground 
that there is no genuine issue as to any material fact and that the plain- 
tiffs are entitled to judgment as a matter of law. | 
BRAULT AND GRAHAM 


By /s/ Denver H. Graham 


* KK | 


Attorneys for Plaintiffs. 
[Certificate of Service] | 


[Filed May 1, 1963] 
INTERROGATORIES 


Charles Einbinder 

c/o United States Attorney 
Washington, D.C. | 
| 
The following Interrogatories are served upon you pursuant to the 


provisions of Rule 33 of the Federal Rules of Civil Procedure. You are 


required to answer each Interrogatory separately and fully in writing un- 
der oath, within fifteen days after delivery of the Interrogatories to you. 
1. State your name, title and occupation. | 
2. On what exact date, chronologically, did the deputy commis- 
sioner determine to treat the letter from Mr. Weiss dated March 14, 


| 
1960, (Claimant's Exhibit No. 1) as a "claim"? 


3. On what exact date, chronologically, did the deputy commis- 
sioner determine to treat the letter from Mr. Weiss dated August 2, 1960, 
(Claimant's Exhibit No. 4) as a "claim"? | 
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4. State the exact date the deputy commissioner notified the em- 
ployer and any other person considered an interested party, that a claim 
had been filed after receipt of Claimant's Exhibit No. 1, by the deputy 
commissioner, and state whether such notice was served personally or 
by registered mail as required by Section 19(b) of the Longshoremen's 
and Harbor Workers' Compensation Act. 

5. State the exact date the deputy commissioner notified the em- 
ployer and any other person considered an interested party, that a claim 
had been filed after receipt of Claimant's Exhibit No. 4, by the deputy 
commissioner, and state whether such notice was served personally or 
by registered mail as required by Section 19(b) of the Longshoremen's 
and Harbor Workers' Compensation Act. 

BRAULT AND GRAHAM 
By /s/ Denver H. Graham 


* * x 
Attorneys for Plaintiffs 


[Certificate of Service] 


[Filed May 10, 1963] 


DEFENDANT'S OBJECTIONS TO 
PLAINTIFFS' INTERROGATORIES 
Comes now defendant, Charles Einbinder, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Department of Labor, 
by his attorney, the United States Attorney for the District of Columbia, 
and objects to and declines to answer Interrogatories Nos. 1, 2, 3, 4 and 
5 propounded in plaintiffs' Interrogatories to said defendant which were 
served upon him on May 1, 1963, for the reasons and on grounds that: 
1. The present action is a workmen's compensation proceeding 
limited in scope solely to a review of the record made before the deputy 


commissioner; 
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2. The matters sought to be ascertained by the interrogatories 
are not relevant to the present review proceeding. | 


* * * * * 


/s/ David C. Acheson! 
United States Attorney 


/s/ Charles T. Duncan 
Principal Assistant United States 
Attorney | 


/s/ Joseph M. Hannon 
Assistant United States Attorney 
| 


/s/ Ellen Lee Park © 
Assistant United States Attorney 
Attorneys for Defendant Einbinder 


/s/ Charles Donahue 
Solicitor of Labor 


/s/ Alfred H. Myers 
/s/ George M. Lilly 
Attorneys 


U. S. Department of Labor 
Of Counsel 
[Certificate of Mailing] 


[Filed June 18, 1963] | 
ORDER | 

Plaintiff's motion for summary judgment, defendant's motion for 
summary judgment, and defendant's objections to certain interrogatories 
came on to be heard before this Court on June 11, 1963. Upon the oral 
arguments and briefs submitted and upon all the files and proceedings 
herein, it appearing to the Court that defendant's conclusion that the let- 
ter of August 2, 1960, signed by I. B. Lipman, attorney for the claimant, 
constituted filing a "claim" for purposes of 33 U.S.C. § 913(a) is fully sup- 
ported by the facts and by the law, and it further appearing that there are 


| 
no material issues of fact and that defendant is entitled to judgment as a 


matter of law, and it further appearing that defendant's objections to 
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interrogatories are moot in view of the Court's conclusion that defend- 
ant is entitled to summary judgment, it is therefore by the Court this 
18th day of June, 1963, 

ORDERED that plaintiffs' motion for summary judgment be and 
the same is hereby denied, and it is 

FURTHER ORDERED that defendant's motion for summary judg- 
ment be and the same is hereby granted. 


| /s/ Luther W. Youngdahl 
JUDGE 


[Filed July 16, 1963] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of July, 1963, that Sun Insur- 
ance Company of New York and Mark Weiss Camera Center, Inc., plain- 
tiffs hereby appeal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 18th day of 
June, 1963 in favor of the defendant Charles Einbinder, Deputy Commis- 
sioner against said plaintiffs Sun Insurance Company of New York and 


Mark Weiss Camera Center, Inc. 
BRAULT AND GRAHAM 


By /s/ Denver H. Graham 
Attorneys for Plaintiffs 
COPIES SERVED: 


U.S. Attorney 
U. S. Court House 
Washington, D. C. 

and 
Philip J. Lesser, Esq. 
917 15th Street, N.W. 
Washington 5, D. C. 
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CLAIMANT'S EXHIBIT NO. 1 
1438 Fenwick fine 
Silver spring, Md. 
March 14, 1960 | 


Bureau of Employees Compensation 


Washington 25, D. C. 
Gentlemen: 

This will authorize my attorney, Irwin B. Lipman, to 
handle all details concerning my claim for wirlnan's compensa- 
tion. This also authorizes you to deal with him in all 


matters concerning said claim and to send him all notices and 
| 
| 


communications in connection with this matter. 


Very truly yours, 


Adolphe Weiss 


/3/ Adolphe A. Weiss 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
OFFICE OF DEPUTY COMMISSIONER 


WASHINGTON, D. C. 


NOTICE TO THE DEPUTY COMMISSIONER THAT THE CLAIM WILL BE CONTROVERTED 
(To be submitted in duplicate to Deputy Commissioner, who will forward copy to Commission) 


. Name of employer ___Mark Weiss Camera Center, Inc. 

| Olive address: Street and No_205 Penn, Avenue, N.W. City or town Washington, D.C: 

_ Name of injured person___Abraham Weiss 000 
Present address: Street and No.1438 Fenwick Lane City or town__Silver Spring, Md. 

. Date of alleged accident or first dines_10/15/59 19 mM. —3i20 PoMs 
Nature of alleged accident___Heart Attack 


‘This case will be controverted for the following reasons: 


(d) If controwerted for any other reason, state fully below: 
a u eport, of June 6, 1960, Claimant 


u uti 


and reserves the right to controvert 


for such other reasons as may later appear. rs 


8. Do you believe the controversy can be settled by conference without the neceaity for eublie<heny] 2 
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CLAIMANT'S EXHIBIT NO. 3 
June 13, 1960 
Mr. Colin L Ward 


Ward Adjusting Company 


1507 N Street, N.W. 


Washington 5, D. C. 


Re: Weiss - Mark W. Weiss) 
Camera Center, Inc. 
Compensation Loss: 10/15/59 


Dear Mr. Ward: 


This will acknowledge receipt of your forms DCCA 307 and 


308, but we do not agree that Mr. Weiss! disability has ended. 
We note that Dr. Walsh's report states that although Mr. 


Weiss is getting along very well he must continue | to be care- 
| 


ful to avoid lifting weights in excess of twenty pounds and 


| as 
pushing or pulling against strong resistance. We are in the B 


process of arranging to receive a report from Mr. Weiss! phy- 
sician to determine the extent of his disability. 
Enclosed herewith are medical bills, to wit: 


Dr. Traum $10.00 
Suburban Hospital 12.00 
Executive Pharmacy 1.75 

| 


Please be kind enough to forward payment of these bills 
| 
lto Mr. Weiss, 


Very truly yours, 
IBL:mf IRWIN B. LIPMAN 


Encls, 
cc- Bureau of Employees Compensation 


CLAIMANT'S EXHIBIT NO. 4 
August 2, 1960 
Mr. A. C. Vergona 
Claims Examiner 
Office of Deputy Commissioner 
U. S. Department of Labor 
Bureau of Employees Compensation 
District of Columbia Workmen's Compensation Act 
Colonial Building, 1156 - 15th Street, N. W. 
Weshington 25, D. C. 


Re: Adolph A. Weiss 
vs. Mark Weiss Camera Center, Inc. 


Dear Sir: 

Notice is hereby given that the employee, Adolph A. 
Weiss, whom I represent, controverts the action taken by the 
insurance carrier in ceasing payment of disability benefits 
and requests a conference at your earliest convenience. 

The attached copy of the attending physician, Dr. Aaron 
H. Traum, and the report filed by Dr. Bernard J. Walsh both 
indicate quite clearly that Mr. Weiss cannot resume his former 
duties. On the contrary, he must continue to watch himself 
very carefully. Pushing or pulling and stair climbing are 
definitely forbidden, as well as putting in long hours. You 


will mte from the previous conference that prior to the 


injury Mr. Wiss had been working 14 to 15 hours a day and 


his duties included those of salesman, stock clerk and 
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CLAIMANT'S EXHIBIT NO. 4 (CONTINUED) 


and shipping clerk. Since the.injury, he has only been able 
| 


to work 7 hours daily and only in the capacity of salesman 
| 
with the aid of someone running the stairs and lifting the 


heavy articles. 


Please advise me of the date of the requested conference, 


and in the meantime I would appreciate your notifying the 
insurance carrier that medical bills must be paid regardless 
| 
| 
Very truly yours, 

| 


of the outcome of the controversy. 


/s/ I.B. Lipman 


IRWIN B, LIPMAN 


Ward. 
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CLAIMANT'S EXHIBIT NO. 5 
August 17, 1960 
Mr. A. C. Vergona, Claims Examiner 
Bureau of Employees' Compensation 
U. S. Department of Labor 
1156 15th Street, N. W. 
Washington 25, D. C. 


Re: Adolph A. Weiss v. 
Mark Weiss Camera Center, Inc. 


Dear Mr. Vergona: 
On August 2nd I sent you a letter requesting a conference 
in the above case. Mr. Weiss has not been receiving compensa- 


tion since June 5, 1960, when the insurance carrier arbitrarily 


decided that further payment should cease. Moreover, no 


medical expenses have been reimbursed since that time either. 
I am enclosing a copy of my letter sent to the Ward 
Adjusting Company representing the insurance carrier concern- 
ing their failure to pay medical expenses incurred for the 
past two months. 
May I again urge you to set an early date for the con- 
ference. 
Very truly yours, 
/8/ I.B. Lipman 


IRWIN B. LIPMAN 


BRIEF FOR APPELLEE EINBINDER 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee Einbinder, the principal ques- 
tion presented in this review proceeding is whether the 
record, considered as a whole, supports the deputy com- 
missioner’s finding that correspondence filed with the 
deputy commissioner on behalf of the employee consti- 
tuted a timely claim for workmen’s compensation bene- 
fits. 
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I. The record considered as a whole supports the 
deputy commissioner’s finding that claim for com- 
pensation was timely filed 


II. The court below was correct in not requiring inter- 
rogatories submitted by plaintiffs to be answered 
by the deputy commissioner 


Conclusion 
TABLE OF CASE 


American Milling Co. v. Industrial Comm. of Illinois, 279 
Ill. 560 117 N.E. 147 (1917) 

Associated General Contractors of America v. Cardillo, 70 
App. D.C. 303, 106 F.2d 327 (1939) 

*Atlantic & Gulf Stevedores, Inc. v. Donovan, 274 F.2d 794 
and 279 F.2d 75 (C.A. 5, 1960) 

Baltimore & Philadelphia Steamboat Co. v. Norton, 284 U.S. 
408 (1932) 

Belazs v. Anderson, 77 F. Supp. 612 (N.D. Ohio, 1948) 

Bethlehem Steel Co. v. Parker, 163 F.2d 334 (C.A. 4, 


Borelli v. Rochester Transit Corp., 285 App. = 36 
N.Y. S. 2d 315 (1954) 

Britton v. Great American Indemnity Co., 110 U.S. App. 
D.C. 190, 290 F.2d 381 (1961), cert. den. 368 U.S. 900.. 

Burmaster v. DeLucia, 263 N.Y. 315, 189 N.E. 231 (1934).. 

Cadwallader v. Sholl, 89 U.S. App. D.C. 285, 196 F.2d 14 
(1951), cert. denied 343 U.S. 966 

Chicago Packing Co. v. Industrial Board of Illinois, 282 
Ill. 497, 118 N.E. 727 (1918) 

Conado v. Willard, 185 F.2d 232 (C.A. 2, 1950) 

DeWald v. Baltimore & O. R. Co., 71 F.2d 810 (C.A. ‘4, 
1934), cert. denied 393 U.S. 581 

*Employers Liability Assurance Corp. v. Donovan, 279 F.2d 
76 (C.A. 5, 1960) 

Fidelity & Casualty Co. v. Burris, 61 App. D.C. 228, 59 
F.2d 1042 (1932) 

Floyd E. Davis Company v. Theodore Britton 

*Friend v. Britton, 95 U.S. App. D.C. 189, 220 F.2d 820 


Table of Cases—Continued 


Gamage v. Reeks, 142 So. 2d 721 (Fla., 1962) 

Gillard’s Case, 244 Mass. 47, 188 N.E. 384 (1923) 

Grain Handling Co., Inc. v. McManigal, 23 F. Supp. 748 
(N.Y. 1938) 

Grasselli Chem. Co. v. Simon, 84 Ind. App. 327, 150 N.E. 
617 (1926).... 

Gudmunson v. Ci 
(1942) 

Hancock v. Einbinder, 114 U.S. App. D.C. 67, 310 F.2d 
872 (1962) 

Henriot v. General Accident Fire and Life Assurance Corp- 
oration, Ltd., 184 A.2d 374 (1957) 

“Kaplan v. Kaplan Knitting Mills, Inc,, 248 N.Y. 10, 161 
N.E. 204, 206 (1928) 

Rlettke v. C. & J. Commercial Driveaway, Inc., 250 Mich. 
454, 231 N.W. 132 (1930) 

Kobilkin v. Pillsbury, 103 F.2d 667 (C.A. 9, 1939), aff'd 
309 U.S. 619, reh’g den. 309 U.S. 695 

Liberty Stevedoring Co., Inc. v. Cardillo, 18 F. Supp. 729 
(N.Y. 1937) 

London Guarantee & Accident Co. v. Hoage, 64 App. D.C. 
105, 75 F.2d 236 (1934) 

*Louisiana-Texas-W. Co. v. United States E.C. Com’n, 19 
F. Supp. 396 (Ky. 1935) 

Mark v. Keller, 188 Minn. 1, 246 N.W. 472 (1933)... 

Marshall v. Pletz, 317 U.S. 383 (1943) 

Maryland Casualty Co. v. Cardillo, 69 App. D.C. 199, 99 
F.2d 432 (1938) 

Maruland Casualty Co. v. Cardillo, 71 App. D.C. 160, 107 
F.2d 959 (1939) 

McCombs Coal Co. v. Alf 
(1930) 

Metropolitan Casualty Insurance Co. v. Hoage, 67 App. 
D.C. 54, 89 F.2d 798 (1937) 

Moore Dry Dock Co. v. Pillsbury, 169 F.2d 988 (C.A. 
1948) 

O’Laughlin v. Parker, 163 F.2d 1011 (C.A. 4, 1947) 

*OQ’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 508 
(1951) 

Paradise Coal Co. v. Industrial Comm., 301 Ill. 504, 134 
N.E. 167 (1922) 

Parker v. Motor Boat Sales, Inc., 314 U.S. 244 (1941) 

*Phoenix Assurance Company of New York v. Britton, 110 
U.S. App. D.C. 118, 289 F.2d 784 (1961) 

Pocahontas Mining Co. v. Industrial Comm., 301 Ill. 462, 
134 N.E. 160 (1922) 

Puget Sound Bridge & Dry Dock Company v. 
W.D. Washington, N.D., decided December 6, 1963 (un- 
reported) 


Table of Cases—Continued 


Southern Pacific Co. v. Sheppeard, 112 F.2d 147 (C.A. 5, 
1940) 

Southern Shipping Co. v. Lawson, 5 F. Supp. 321 (Fla. 
1933) 

*Spencer-Kellogg & Sons v. Willard, 190 F.2d 8380 (C.A. 
8, 1951) 

State Treasurer v. West Side Trucking Co., 198 App. Div. 
452, affirmed 233 N.Y. 202, 185 N.E. 244 (1922) 

Timrrerman v. State Ind. Comm., 305 ill. 485, 187 N.E. 
440 (1922) 

*Travelers Ins. Co. v. Parker, 40 F. Supp. 692 (Va., 

5, 10, 13 

Tyler v. Lowe, 138 F 

U.S. Fidelity & Guaranty Co. v. Britton, 88 U.S. App. 
D.C. 293, 188 F.2d 674 (1951) 

Vinson v. Einbinder, 113 U.S. App. D.C. 236, 307 F.2d 387 


*Voris v. Eikel, 346 U.S. 328 (1953) 
Walker v. Speeder Mach. Co., 218 Iowa 1134, 240 N.W. 
725 (1932) 
*Wilson & Co., Inc. v. Locke, 50 F.2d 81 (C.A. 2, 1931) 
Wm. Spencer & Son Corp. v. Lowe, 152 F.2d 847 (CVA, 2, 
1945) cert. den. 328 U.S. 837 
Young v. Hoage, 67 App. D.C. 150, 90 F.2d 395 (1937) 


STATUTES 
Longshoremen’s and Harbor Workers’ Compensation Act, 


44 Stat. 1424, 33 U.S.C. Sec. 901; 45 Stat. 600, D.C. 
Code 36-501 


* Cases chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,069 


SuN INSURANCE COMPANY OF NEW YORK 


and 
MarK WEISS CAMERA CENTER, INC. APPELLANTS 
vw. 
CHARLES EINBINDER, Deputy Commissioner District of 
Columbia Compensation District United States De- 


partment of Labor 
and 


ABRAHAM A. WEISS APPELLEES 


BRIEF FOR APPELLEE EINBINDER 


COUNTERSTATEMENT OF THE CASE 


This case arose upon an action instituted by appel- 
lants, plaintiffs below (and hereinafter referred to as 
“plaintiffs”), to review and set aside as not in accordance 
with law a compensation order filed on November 19, 
1962, by Charles Einbinder, Deputy Commissioner, Bur- 
eau of Employees’ Compensation, United States Depart- 
ment of Labor. In that order, the deputy commissioner 


(1) 
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awarded compensation to the appellee, Abraham A. Weiss 
(hereinafter referred to as “claimant” or “employee”), 
on account of disability sustained by him as the result 
of an employment injury which had occurred on October 
15, 1959. The order was issued pursuant to the pro- 
visions of the Longshoremen’s and Harbor Workers’ 
Compensation Act of March 4, 1927, 44 Stat. 1424, 33 
U.S.C. Sec. 901 et seg., as made applicable to the District 
of Columbia by the Act of May 17, 1928, 45 Stat. 600, 
D.C. Code 36-501. 

The complaint contended in effect that the deputy com- 
missioner’s finding that a letter to him from the employ- 
ee’s attorney constituted a timely claim for compensation 
on behalf of the employee was not in accordance with 
law. Following the filing of the complaint, plaintiffs ad- 
dressed interrogatories to the appellee deputy commis- 
sioner, defendant below, designed to elicit from this ad- 
judicating official the date on which he had treated the 
correspondence as a claim, and the date when and means 
by which he had served notice of the filing of such claim 
on the plaintiffs. 

To the complaint, the deputy commissioner filed a mo- 
tion for summary judgment and also filed objections to 
the interrogatories. Upon review of the record, the court 
below granted the deputy commissioner’s motion and at 
the same time denied plaintiffs’ cross motion for sum- 
mary judgment. The action was accordingly dismissed. 
In concluding that the deputy commissioner was entitled 
to judgment, the court ruled that his objections to inter- 
rogatories were thereby rendered moot. This appeal fol- 
lowed. 


THE COMPENSATION ORDER 


The compensation order complained of reads in pertin- 
ent part as follows: 


1. That on October 15, 1959, the claimant above 
named was in the employ of the employer above 
named, whose address is 905 Pennsylvania Avenue, 
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Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled 
“An Act to provide compensation for disability or 
death resulting from injury to employees in certain 
employments in the District of Columbia, and for 
other purposes”; that the liability of the employer 
for compensation under the said Act was insured by 
the Sun Insurance Company of New York; 

2. That on the said day the claimant herein, while 
performing services for the employer as a salesman 
and stockroom manager and while making fifty to 
sixty trips ascending to the second floor and carrying 
supplies weighing approximately sixty pounds on 
each trip, sustained personal injury resulting in his 
disability when he experienced distress and pain in 
his mid-chest, as a consequence of which he suffered 
trauma, including aggravation of a preexisting ar- 
teriosclerotic heart disease which caused a myocar- 
dial infraction of the posterior wall of the heart; 
that the injury arose out of and in the course of the 
employment ; 

3. That written notice of the injury was not given 
to the employer within thirty days, but that the em- 
ployer had knowledge of the injury and has not been 
prejudiced by the lack of such written notice; 

4. That the claimant required medical treatment, 
medicines, hospitalization and care as a result of 
the injury, as found above; that the employer and 
the insurance carrier are liable for the reasonable 
cost of all medical treatment, medicines, hospitali- 
zation and care required by the claimant as a result 
of the injury; 

5. That the average weekly earnings of the claim- 
ant herein at the time of the injury were $105; 

6. That as a result of the injury the claimant 
was wholly disabled from October 16, 1959, to Jan- 
uary 3, 1960, inclusive, a period of 11-3/7 weeks, 
and for such temporary total disability he is entitled 
to compensation at the maximum rate of $54 per 
week in the amount of $617.14; 
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7. That as a further result of the injury the 
claimant has continued to experience periodic pain 
in his chest, his weekly working hours have been 
reduced, he becomes tired after performing his du- 
ties, he cannot climb the stairs at his place of em- 
ployment, and he cannot lift heavy merchandise; that 
the claimant suffers a partial disability as a result 
of the injury; that the wages he has earned since 
January 4, 1960, have been equal to his average 
weekly wages at the time of the injury, as found 
above, but that such wages do not fairly and reason- 
ably represent his wage-earning capacity as dimin- 
ished by the injury; that such partial disability is 
permanent and the claimant is entitled to compen- 
sation therefor under section 8 (c) (21) of the 
Act; that, having due regard to the nature of the 
injury, the degree of physical impairment, his usual 
employment, and other factors which may affect his 
capacity to earn wages in his disabled condition, in- 
cluding the effect of such disability as it may natur- 
ally extend into the future, the claimant’s wage- 
earning capacity is, in the interest of justice, fixed 
under section 8 (h) of the Act at $84 per week, 
based on a 20 per cent permanent partial disability; 
that the claimant is entitled to compensation for such 
permanent partial disability at the rate of $14 per 
week (66-2/3 per cent of $21, the difference be- 
tween his average weekly wage at the time of the 
injury of $105, and his reduced weekly earning 
capacity of $81); that accrued compensation for 
permanent partial disability from January 4, 1960, 
to November 18, 1962, inclusive, a period of 150 
weeks at the rate of $14 per week, amounts to 
$2,100; that accrued compensation for temporary 
total and permanent partial disability to November 
18, 1962, inclusive, amounts to $2,717.14; that the 
employer and the insurance carrier have paid to the 
claimant $1,450.14 as compensation; that the last 
payment of compensation was made on June 8, 1960; 

8. That a hearing upon the said claim was first 
held on June 21, 1962; that at the said hearing the 
employer and the insurance carrier made objections 
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to the claim, including an objection that the claimant 
failed to file a claim within one year after June 8, 
1960, the last day compensation was paid to the 
claimant; that on August 2, 1960, the claimant’s 
attorney addressed a letter to the office of the Depu- 
ty Commissioner claiming continuing compensation 
on behalf of the claimant under the Act; that the 
letter, as found above, was received in the office of 
the Deputy Commissioner on August 3, 1960; that 
this claim was formalized on November 7, 1961, 
when the claimant filed a claim on a form ordinarily 
used by beneficiaries of the Compensation Act; that 
the claim filed by the attorney on behalf of the claim- 
ant on August 3, 1960, was filed within one year 
after the last payment of compensation on June 8, 
1960, and was timely filed. 


SUMMARY OF ARGUMENT 


It is well settled that a claim for compensation need 
not be formal in character. Any writing, expressive of 


an intention to assert entitlement to benefits, no matter 
what its form, may be considered as a claim for work- 
men’s compensation payments. No particular words are 
necessary to describe that intention. Atlantic & Gulf 
Stevedores, Inc. v. Donovan, 274 F.2d 794 and 279 F.2d 
75 (C.A. 5, 1960); Spencer-Kellogg & Sons v. Willard, 
190 F.2d 830 (C.A. 3, 1951); Travelers Ins. Co. v. Park- 
er, 40 F. Supp. 692 (Va., 1941); Louistana-Texas-W. 
Co. v. United States E. C. Com’n, 19 F. Supp. 396 (Ky. 
1935) ; Kaplan v. Kaplan Knitting Mills, Inc., 248 N.Y. 10, 
161 N. E. 204, 206 (1928). And the validity of such writing 
(whether formal or informal) as a claim is not dependent 
upon some affirmative pre-adjudicative recognition of its 
status by the deputy commissioner. 

The correspondence introduced in the record before 
the deputy commissioner in the instant case clearly per- 
mitted an interpretation to be drawn therefrom by the 
deputy commissioner that the employee, through his at- 
torney, was asserting therein a right to compensation. 
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Accordingly, the District Court correctly concluded that 
the deputy commissioner’s finding that the writing “con- 
stituted a ‘claim’ for purposes of 33 U.S.C. $913 (a) is 
fully supported by the facts and by the law.” And as a 
consequence of this determination, the Court was likewise 
correct in concluding that any issues concerning the pro- 
priety of interrogatories propounded to the deputy com- 
missioner—the adjudicating official—by the plaintiffs 
“are moot in view of the Court’s conclusion that defend- 
ant is entitled to summary judgment.” Indeed, even 
were the merits of those issues to be considered, the use 
of such interrogatories in a review proceeding of a depu- 
ty commissioner’s compensation order, as here, would not 
only be found irrelevant, but improper as well, in view 
of the appellate nature of that proceeding. 


ARGUMENT 
I 


The record considered as a whole supports the deputy 
commissioner’s finding that a claim for compensation 
was timely filed. 


There is no dispute concerning the fact that the em- 
ployee claimant, Abraham A. Weiss, sustained an in- 
jury (heart attack) at work on October 16, 1959, for 
which he was paid compensation voluntarily by his em- 
ployer’s insurance carrier for temporary total and tem- 
porary partial disability. The carrier ceased payment of 
compensation as of June 8, 1960 (Transcript, page 7; 
Complaint, paragraph 7, J.A. 7). Under date of August 
2, 1960, less than two months after such cessation, claim- 
ant’s attorney wrote a letter to the office of the deputy 
commissioner (received there on August 3, 1960) contro- 
verting the action taken by the insurance carrier in ceas- 
ing payment of compensation (Claimant’s Exhibit No. 4, 
J.A. 30-31). 


2 Refers to the typewritten transcript of the hearings before the 
deputy commissioner, and hereinafter designated as “T’’. 
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Hearings were held by the deputy commissioner on 
June 21, August 31, and November 1, 1962, for the pur- 
pose of determining the extent of claimant’s disability. 
At the first hearing counsel for the employer and carrier 
claimed (T. 6-7, 20-21) that the employee had not filed 
a claim for compensation within the time provided in Sec- 
tion 13(a) of the Longshoremen’s Act, 33 U.S.C. Sec. 913 
(a), which requires a claim to be filed within one year af- 
ter injury, or, if compensation has been paid without an 
award, as in the instant case, within one year after the 
date of the last payment of compensation (here, June 8, 
1960). 

By way of rebuttal, claimant introduced the aforemen- 
tioned letter of August 2, 1960. This letter, found by the 
deputy commissioner to qualify as a “claim” for compen- 
sation filed on behalf of the employee within one year 
after the date of last payment of compensation, reads as 
follows: 


August 2, 1960 


Mr. A. C. Vergona 

Claims Examiner 

Office of Deputy Commissioner 

U. S. Department of Labor 

Bureau of Employees Compensation 

District of Columbia Workmen’s Compensation Act 
Colonial Building, 1156 - 15th Street, N. W. 
Washington 25, D.C. 


Re: Adolph A. Weiss? 
vs. Mark Weiss Camera Center, Inc. 


Dear Sir: 


Notice is hereby given that the employee, Adolph 
A. Weiss, whom I represent, controverts the action 
taken by the insurance carrier in ceasing payment 
of disability benefits and requests a conference at 
your earliest convenience. 


? Claimant was known by the name shown above, as well as by the 
name of Abraham (T. 10, 21-22). 
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The attached copy of the attending physician, Dr. 
Aaron H. Traum, and the report filed by Dr. Bern- 
ard J. Walsh both indicate quite clearly that Mr. 
Weiss cannot resume his former duties. On the con- 
trary, he must continue to watch himself very care- 
fully. Pushing or pulling and stair climbing are 
definitely forbidden, as well as putting in long hours. 
You will note from the previous conference that prior 
to the injury Mr. Weiss had been working 14 to 15 
hours a day and his duties included those of sales- 
man, stock clerk and shipping clerk. Since the in- 
jury, he has only been able to work 7 hours daily 
and only in the capacity of salesman with the aid 
of someone running the stairs and lifting the heavy 
articles. 


Please advise me of the date of the requested con- 
ference, and in the meantime I would appreciate your 
notifying the insurance carrier that medical bills 
must be paid regardless of the outcome of the con- 
troversy. 


Very truly yours, 


/s/ I. B. Lipman 
IRWIN B. LIPMAN 


In addition to the foregoing letter, claimant had pre- 
viously sent the following letter, even prior to the employ- 
er’s cessation of voluntary payments of compensation 
(Claimant’s Exhibit No. 1, J.A. 27). 


1488 Fenwick Lane 
Silver Spring, Md. 
March 14, 1960 


Bureau of Employees Compensation 
Washington 25, D.C. 


Gentlemen : 


This will authorize my attorney, Irwin B. Lipman, 
to handle all details concerning my claim for work- 
men’s compensation. This also authorizes you to deal 
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with him in all matters concerning said claim and 
to send him all notices and communications in con- 
nection with this matter. 


Very truly yours, 


Adolphe Weiss 
/s/ Adolphe A. Weiss 


(Emphasis supplied. ) 


In the instant case, the deputy commissioner, as trier 
of the facts, was called upon to determine from all the 
circumstances whether the employee-claimant had filed a 
timely claim. In making a determination, the deputy 
commissioner was required to consider the effect of the 
letter from claimant’s attorney which had been filed with 
the office of the deputy commissioner within the statutory 
time, that is, within one year of the date of last pay- 
ment. 

Questions similar to that raised in the instant case 
relating to the effect of failure of a claimant to file a 
formal written application of claim have been passed on 
many times by the courts. The Court of Appeals for the 
Fifth Circuit had recent occasion to consider this prob- 
lem in Atlantic & Gulf Stevedores, Inc. v. Donovan, 274 
F.2d 794 and 279 F.2d 75 (C.A. 5, 1960). There no 
formal claim had been made and compensation had been 
paid voluntarily by the employer without an award at the 
rate of $18.00 a week. The employee’s attorney submit- 
ted statements to the deputy commissioner in support of 
his contention that such compensation payments should 
have been at the rate of $26.61, instead. In its opinion 
(274 F.2d at p. 801) the court stated that the word 
“claim” in the section there under consideration [which 
has the same connotation for this word as it does in the 
section here involved] “is not to be read in the technical 
sense of a formal claim filed by the claimant”. (Em- 
phasis supplied.) Accordingly, the attorney’s correspond- 
ence submitting such statements and asserting error with 
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respect to the employer’s voluntary payments was con- 
sidered to constitute a “claim”. 

Later, in Employers Liability Assurance Corp. v. Dono- 
van, 279 F.2d 76 (C.A. 5, 1960), the court said with fur- 
ther reference to this subject: 


By section 13(a) of the Act it is provided that the 
right to compensation for disability shall be barred 
unless “a claim therefor’ is filed within a year after 
the injury, except that if payment of compensation 
has been made without an award the claim may be 
filed within a year after the date of the last pay- 
ment. * * * 


* * Ld * 


A claim, within the meaning and contemplation of 
the Act, is something that is to be filed. Since it 
is to be filed it must be in writing. * * * No particu- 
war form of claim need be used. The requirement 
of a claim is met if a writing, even though an in- 
formal one, of the injured employee or his attorney 
discloses an intention to assert a right to compensa- 
tion. (Emphasis supplied.) 


The disclosure of such an intention arising from in- 
formal writings, to which the court referred, has been 
recognized in a number of cases. In Travelers Ins. Co. V. 
Parker, 40 F. Supp. 692 (Va. 1941), the father of a de- 
ceased employee had written in response to an inquiry 
addressed to him by the deputy commissioner (which 
pointed out the rights of dependent parents to death 
benefits and which asked whether the father and the em- 
ployee’s mother had been dependent upon the decedent) 
that the deceased’s parents “were dependent upon him for 
support”. A finding of the deputy commissioner that this 
reply of the father constituted a claim for compensation 
was sustained, the court stating: 


Neither the Longshoremen’s Act nor the rules and 
regulations of the United States Employees’ Com- 
pensation Commission promulgated thereunder (Code 
of Federal Regulations, Title 20, Subchapter C, Part 
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1, Sec. 31.1 et seq.) requires that a claim for com- 
pensation shall be filed on any particular form. Any 
letter or notice to the deputy commissioner from 
which it may reasonably be inferred that a claim 
for compensation is being made is sufficient to meet 
the requirements of the statute for filing claims. 
(Emphasis supplied.) 


The court then referred to the case of Louisiana-Texas- 
W. Co. v. United States E. C. Com’n., 19 F. Supp. 396 
(Ky. 1935), wherein an attorney for the claimant, by 
letter, had advised the deputy commissioner of the em- 
ployee’s injury and had asked that blank claim forms 
be sent him so that proof of claim might thereby be 
made. In sustaining the award of the deputy commis- 
sioner, the court concluded that the “letter of claimant’s 
attorney was sufficient to toll the statute of limitations”, 
constituting a claim within the meaning of Section 13(a) 
of the Act. For support of its position, the court referred 
to a number of situations arising under State compensa- 
tion laws where it had been held that similar informal 
instructions were properly to be considered as “claims”. 
It is significant to note (as the court expressly did in the 
Parker case, supra) that “the letter [referring to the 
Louisiana-Texas case] did not state that claim for com- 
pensation was being made, it merely indicated a desire 
to file a claim”. (Emphasis supplied.) Also see, Borelli 
v. Rochester Transit Corp., 285 App. Div. 230, 186 N.Y. 
§.2d 315 (1954) (letter informing compensation agency 
of attorney’s representation of named person and inquir- 
ing as to “status of the matter”) ; Gamage v. Reeks, 142 
So. 2d 721 (Fla., 1962) (letter informing compensation 
agency that writer was “representing the claimant”). 

The basis for the principle set forth in these cases is 
well delineated in Kaplan v. Kaplan Knitting Mills, Inc., 
248 N.Y. 10, 161 N.E. 204, 206 (1928), which arose un- 
der New York workmen’s compensation law. There 
claimant’s attorney wrote the State Industrial Commis- 
sion notifying it of the injury in question and advising 
that the employee’s dependents had expressly reserved 
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the right thereafter to elect whether to take compensa- 
tion for injury or to sue a third party, or both. Although 
the letter did not specifically make any reference to a 
claim for compensation, the court, in a carefully reasoned 
opinion holding that the letter constituted both a filing 
of notice and of claim for compensation, aptly stated: 


There is no reason that I know of why the notice 
of injury served upon the commissioner may not also 
contain a claim for compensation. There is nothing 
in the law that requires them to be two separate and 
distinct papers, or that they shall be phrased in any 
particular language. The Workmen’s Compensation 
Law was particularly framed to avoid legal termin- 
ology and the technicalities of law pleading. It was 
intended that the working people themselves could 
make and file these claims and give the notice of in- 
jury. The cost and expense of employing attorneys 
were to be avoided if possible. The act was for the 
benefit of the working man and his family, not for the 
profession. The notice, therefore, of injury and the 
claim for compensation are sufficient when the facts 
of the injury are stated with reasonable certainty, 
and it is also reasonably to be inferred that a claim 
for compensation is being made. In Matter of Petrie, 
215 N.Y. 385, 109 N.E. 549, this court said: “The 
statute was the expression of what was regarded by 
the Legislature as a wise public policy concerning 
injured employees. Under such circumstances we 
think that it is to be interpreted with fair liberality, 
to the end of securing the benefits which it was in- 
tended to accomplish.” * * * This notice could have 
been drawn in much better form, and the widow’s 
claim presented, in much clearer language. She 
might have adopted the form of the commissioner 
which says very tersely, “I claim compensation.” 
There is no fatality, however, in failing to use these 
forms. Any notice which conveys to commissioner 
that the widow is claiming the compensation and 
benefits of the Workmen’s Compensation Law is 
sufficient. I think this notice clearly indicates such 
an intention. In fact, the law presumes that a suf- 
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ficient notice of claim has been given. Such is the 
liberality with which this law is to be construed. 
* * * (Emphasis supplied.) 


Also see Spencer-Kellogg & Sons v. Willard, 190 F.2d 830 
(C.A. 3, 1951), arising under the Longshoremen’s Act, 
where a similar notification to the deputy commissioner of 
a possible election to sue a third party was held to con- 
stitute a claim for compensation within the meaning of 
Section 13(a) of that Act. 

The Longshoremen’s Act is to be liberally construed: 
Voris v. Eikel, 346 U.S. 328 (1953) ; Baltimore & Phila- 
delphia Steamboat Co. v. Norton, 284 U.S. 408 (1932) ; 
Fidelity & Casualty Co. v. Burris, 61 App. D.C. 228, 59 
F.2d 1042 (1932); Associated General Contractors of 
America v. Cardillo, 70 App. D.C. 303, 106 F.2d 327 
(1939) ; DeWald v. Baltimore & O. R. Co., 71 F.2d 810 
(C.A. 4, 1934), cert. den. 393 U.S. 581; Southern Pacific 
Co. v. Sheppeard, 112 F.2d 147 (C.A. 5, 1940). And this 
Court has applied this principle not only to doubts as to 
law but also to doubts as to facts. Friend v. Britton, 95 
U.S. App. D.C. 189, 220 F.2d 820 (1955) ; Phoenix As- 
surance Company of New York v. Britton, 110 U.S. App. 
D.C. 118, 289 F.2d 784 (1961); Hancock v. Einbinder, 
114 U.S. App. D.C. 67, 310 F.2d 872 (1962); Vinson v. 
Einbinder, 118 U.S. App. D.C. 236, 307 F.2d 387 (1962) ; 
London Guarantee & Accident Co. v. Hoage, 64 App. D.C. 
105, 75 F.2d 2386 (1934). Further, the principle has 
been expressly applied with respect to the legal effect to 
be given informal writings as “claims” for compensation. 
Travelers Ins. Co. v. Parker, supra, 40 F. Supp. 692 (Va. 
1941). 

The letter of August 2, 1960, together with the earlier 
letter of March 14, 1960 (Claimant’s Exhibit 1, J.A. 27), 
clearly shows an intention to assert a claim for whatever 
additional compensation might be due from the named 
employer to the named employee. At least such an inten- 
tion could justifiably be inferred therefrom by the depu- 
ty commissioner as trier of the facts. Indeed, the letter 
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of March 14, 1960 expressly uses the term “claim” 
throughout. And both letters were filed in the office of the 
deputy commissioner, the adjudicating official. 

Under all the circumstances of this case, it cannot rea- 
sonably be said that the correspondence “compelled” a 
conclusion that it did not constitute notification to the 
deputy commissioner, expressly or .inferentially, that 
claimant was intending to assert his rights to compensa- 
tion and requesting an adjudication thereof by the deputy 
commissioner against the employer specified therein. See 
O’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 508 
(1951). It is not, therefore, as plaintiffs contend (page 
11 of their brief), for the Court to decide whether the 
correspondence constitutes a claim, but, rather, for the 
Court to determine if the evidence of record supports 
the deputy commissioner’s finding that it so did. 

In their attack upon the deputy commissioner’s com- 
pensation order, plaintiffs assert (page 14 of their brief) 


3 The several cases cited by plaintiffs are not in point on the 
issue of what constitutes a claim. Thus, the citation at page 
10 of their brief of Henriot v. General Accident Fire and Life 
Assurance Corporation, Ltd., 134 A.2d 374 (1957), relative to the 
timeliness of filing a claim for a recurrent injury only, where none 
had been filed for the original one, is not only without application 
here, but is contrary to the holding of this Court in Cadwallader 
v. Sholl, 89 U.S. App. D.C. 285, 196 F.2d 14 (1951), cert. denied, 
343 U.S. 966. Moreover, the Municipal Court there actually lacked 
jurisdiction of the subject matter, the action not having been 
properly brought as a review proceeding before a District Court 
under Section 21 of the Longshoremen’s Act, 33 U.S.C. 921. 

Likewise, the case of Young v. Hoage, 67 App. D.C. 150, 90 F.2d 
395 (1937), is also inapposite. There the Court sustained the 
deputy commissioner’s rejection of compensation on the basis 
that no claim had been filed within the statutory period, holding 
that a letter reciting merely that it was filed in accordance with 
Section 12 of the Act, 33 U.S.C. 912 (requiring notification of 
injury or death), was not a claim under Section 13, and concluded, 
moreover, that “it clearly showed a non-compensable cause of 
death.” 

Similarly, Kobilkin v. Pillsbury, 103 F.2d 667 (C.A. 9, 1939), 
affirmed 309 U.S. 619, rehearing denied 309 U.S. 695, also relied 
on by plaintiffs, involved a situation where no attempt had been 
made to file any claim until after the expiration of the statutory 
period of limitation. 
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that by it the deputy commissioner decided only the first 
of the two compensation claims presented by the claimant, 
one being against the plaintiff employer, Mark Weiss 
Camera Center, Inc., and the plaintiff insurance carrier, 
and the other against the same employer and a different 
insurance carrier. Each claim related to different injur- 
ies separated in point of time. Although these two sep- 
arate and distinct claims were, for convenience and econ- 
omy, heard together by the deputy commissioner, he was 
not legally bound to issue simultaneous orders. More- 
over, when two claims are filed for two separate injur- 
ies which may be entirely unrelated with reference to lia- 
bility, it is good administrative practice to decide them 
seriatim, permitting one to become final in advance of the 
other, thereby minimizing the possibilities of potential 
inconsistencies resulting should judicial review be sought 
in one instance and not the other. See Tyler v. Lowe, 138 
F.2d 867 (C.A. 2, 1943) where such a situation existed. 
A similar contention was interposed in the case of Floyd 
E. Davis Company v. Theodore Britton, Deputy Commis- 
sioner, Civil Action No. 707-53, but was overruled by the 
District Court for the District of Columbia by an order 
entered therein on November 5, 1953. On appeal to this 
Court, plaintiff again advanced the argument that the 
deputy commissioner was legally bound to decide both 
cases simultaneously. However, the decision of the Dis- 
trict Court was affirmed here on November 18, 1954, No. 
12058 (not officially reported). 

What action the deputy commissioner might take with 
reference to another claim of the employee against another 
carrier and for another injury is not related to the cor- 
rectness of the compensation order concerning claimant’s 
claim against the carrier in the instant case. 
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The court below was correct in not requiring inter- 
rogatories submitted by plaintiffs to be answered by 
the deputy commissioner. 


Plaintiffs assert that the Court below erred in not re 
quiring the deputy commissioner to answer the interrog- 
atories propounded to him, inquiring at what date the 
deputy commissioner determined the correspondence to 
constitute a claim, and the date when he notified plaintiffs 
of such claim, as well as how such notification was given. 
In holding that the correspondence constituted a claim, 
the court below determined that answers to these ques- 
tions were therefore unnecessary. For obviously if such 
correspondence is a claim, it is neither vitiated nor vali- 
dated by any action or inaction on the part of the deputy 
commissioner. Certainly this is not less true in the case 
of an informal claim, as here, than it would be with re- 
spect to a formal one. 

The deputy commissioner’s objections to answering the 


interrogatories served upon him were grounded upon the 
following considerations: 


1. The action brought in the court below was a work- 
men’s compensation proceeding limited in scope solely to 
a review of the record made before the deputy commis- 
sioner; 

2. The matters sought to be ascertained by the inter- 
rogatories are not relevant to such a review proceeding. 

In such proceedings, it is universally recognized that 
the scope of judicial review is limited only to such mat- 
ters as are contained in the record made before the depu- 
ty commissioner. There is no trial de novo. Marshall 
v. Pletz, 317 U.S. 383 (1943); O’Leary v. Brown-Pa- 
cific-Maxon, Inc., 340 U.S. 504 (1951); Gudmunson v. 
Cardillo, 75 App. D.C. 230, 126 F.2d 521 (1942). Neither 
the trial court nor the appellate court is a trier of facts. 
U.S. Fidelity & Guaranty Co. v. Britton, 88 U.S. App. 
D.C. 293, 188 F.2d 674 (1951). 
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Accordingly, it is accepted law that only matters which 
appear in the record before the deputy commissioner 
may be considered by a court upon judicial review. Wm. 
Spencer & Sons Corp. v. Lowe, 152 F.2d 847 (C.A. 2, 
1945), cert. den. 328 U.S. 837. New or additional evi- 
dence, not contained in that record may not be so con- 
sidered. Wilson & Co., Inc. v. Locke, 50 F.2d 81 (C.A. 
2, 1931); O’Laughlin v. Parker, 168 F.2d 1011 (C.A. 4, 
1947). 

Hence since evidence outside the record may not be re- 
viewed as part thereof, and since interrogatories under 
Rule 33 of the Federal Rules of Civil Procedure are (by 
specific reference therein to Rule 26(b)) “calculated to 
lead to the discovery of admissible evidence” (emphasis 
supplied), it follows that interrogatories have no place 
in the present proceedings; they can lead nowhere. Evi- 
dence outside the record being inadmissible, the deputy 
commissioner, as the adjudicating officer, could not prop- 
erly be called to testify personally as a witness nor through 
the office of interrogatories concerning the findings of 
his compensation order. Though he is a party to the ac- 
tion by virtue of the provisions of Section 21 of the 
Longshoremen’s Act, 33 U.S.C. 921, he is not one who 
can be held personally accountable for his determination. 
His status as a party is one designed to assure uniform 
administration of the compensation law, as well as proper 
and adequate defense which might be wanting were an 
impoverished claimant required to carry the financial bur- 
den of litigation. That defense is predicated, however, 
solely upon the propriety of the deputy commissioner’s 
decision, which is no more to be supplemented by any ad- 
ditional evidence from him than would the decision of any 
other adjudicating tribunal. The proceeding attacking the 
determination of the deputy commissioner is as appellate 
in character as review of a judicial decision—indeed per- 
haps more so in the sense that the review is even more 
restrictive. 

The motion for summary judgment which plaintiffs 
filed with the court below recognizes by its very nature, 
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as well as its contents, that the disposition of the present 
action is to be made solely upon the basis of the record 
of the proceedings before the deputy commissioner. The 
interrogatories could therefore have served no useful pur- 
pose in the preparation of plaintiffs’ action for review. 

That interrogatories may not be addressed to a hearing 
officer in such review proceedings predicated upon a 
closed record has been recognized in Belazs v. Anderson, 
77 F.Supp. 612 (N.D. Ohio, 1948), where the court 
stated: 


This Court’s power is prescribed by the statute 
which authorizes the review. The suit in this Court 
is not a trial de novo. The review must be limited 
to the record made in the administrative proceedings. 


oe 


The office of interrogatories and production of 
records under Chapter V of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. following section 723c, 
is to aid and assist the parties and the court in the 
orderly disposition of litigation, but not to supply 


information for the personal use of the litigants. 
The objection to interrogatories is sustained * * * 
(Emphasis supplied.) 


Accord, Puget Sound Bridge & Dry Dock Company v. 
O’Leary, D.C.W.D. Washington, N.D., decided December 
6, 1963 (unreported), wherein a deputy commissioner’s 
objections to interrogatories and requestions for admission 
were sustained, the basis for objection having been predi- 
cated upon the reasoning set forth above. 

Consequently, since, as noted hereinbefore, no evidence 
extrinsic to the record may be introduced, and since the 
office of the discovery procedures by way of interrogatories 
is expressly limited to obtaining that which is “calculated 
to lead to the discovery of admissible evidence”, the depu- 
ty commissioner properly objected and declined to answer 
plaintiffs’ interrogatories. 

Moreover, the data sought by the interrogatories would 
not, even if supplied, have affected the issues here, no 
matter what answers were given. The interrogatories 
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sought replies by the deputy commissioner as to the chon- 
ological date or dates when he had “determine [d] to treat 
the [correspondence] as a ‘claim’”, the date or dates 
when he had notified plaintiffs of the filing of a claim 
and the methods used for such notification. Reliance 
for the latter two requests was based upon Section 19(b) 
of the Act, 33 U.S.C. 919 (b), which provides for notifi- 
cation by the deputy commissioner of the filing of a 
claim “within ten days after such claim is filed.” * Com- 
pliance with such notification, plaintiffs assert, affords 
them the opportunity of making investigation and giving 
medical examination or treatment to the employee. 

However, plaintiffs here have not been harmed in any 
manner. There is no dispute that plaintiffs, as required by 
the provisions of Section 12 of the Longshoremen’s Act, 33 
U.S.C. 912, and as found by the deputy commissioner, al- 
ready had timely knowledge of the fact of injury. Fol- 
lowing such notice, the medical services required to be 
furnished an employee by his employer became due auto- 
matically under the provisions of Section 7 of the Act, 33 
U.S.C. 907. Such services are not compensation, “money 
allowance”, benefits (Section 2(12), 33 U.S.C. 902 (12) ) 
for which any claim need be filed under Section 18, 33 
U.S.C. 913. Cf. Marshall v. Pletz, 317 U.S. 388. Accord- 
ingly, the notice of the employee’s injury which plaintiffs 
had already received prior to the correspondence here at 
issue actually did afford them the statutory opportunity 
and did impose upon them the duty to secure medical ex- 
amination and treatment of the employee. And, hence, 
plaintiffs already having the necessary personal knowl- 
edge required for action on their part under Section 7, 
the information sought by the interrogatories was re- 
dundant. 

Further, if the deputy commissioner could be considered 
to have omitted the performance of some obligation to 
plaintiffs through omission of the notice referred to in 
Section 19(b), supra, it could not with reason be success- 


*In the brief filed with this Court (page 12), plaintiffs refer 
only to the regulations promulgated pursuant to that section 
which in form and content follow the statutory language. 
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fully contended that the employee’s rights to compensa- 
tion might altogether be thwarted through the deputy 
commissioner’s act of non-feasance or misfeasance. Once 
a claim is filed, whether the claim be formal or—as 
here—informal, the only action of the deputy commission- 
er which can destroy its efficacy isyhis aducticative de- 
cision denying compensation. Defeat of an employee’s 
rights to compensation is not to be hinged to omission of 
a deputy commissioner to act swiftly or timely. See in 
this connection Louisiana-Texas-W. Co. v. United States 
E. C. Com’n, supra, 19 F. Supp. 396 (Ky. 1935) (claim 
forms not promptly sent potential applicant by deputy 
commissioner). 

In effect, plaintiffs are asserting that the deputy com- 
missioner’s failure to notify constitutes a juridictional 
defect. However, it is submitted that the 10-day notice 
of subsection (b) of Section 19 is no more jurisdictional 
or no more mandatory, than the 10-day period contained 
in the subsection immediately following. Section 19(c), 
33 U.S.C. 919(c). Thus, in Maryland Casualty Co. V. 
Cardillo, 69 App. D.C. 199, 99 F.2d 482 (1938), a con- 
tention was made that the provision in Section 19(c) that 
the deputy commissioner “shall within twenty days after 
[a] hearing is had” by him enter a compensation order 
with respect to the claim, was jurisdictional. Hence, it 
was argued, the deputy commissioner’s adjudicatory au- 
thority with respect to a claim was lost after that period 
of time had expired. The contention was denied by this 
Court which held that the 20-day period was but directory 
and not mandatory or jurisdictional. Hence, the compen- 
sation rights of the claimant were not considered to have 
been forfeited by reason of the deputy commissioner’s 
failure to act. Accord: Conado v. Willard, 185 F.2d 232 
(C.A. 2, 1950). By analogy and for like reasons, the 10- 
day notification provision in subsection (b) of Section 19 
is equally not mandatory nor jurisdictional but, instead, 
merely directory. 

Finally it should be noted that the plaintiffs made no 
defense before the deputy commissioner predicated upon 
Section 19(b). Instead, their sole defense was that no 
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“claim” had ever been filed. It is well settled that an 
issue never raised first before the deputy commissioner 
may not be raised thereafter before the court. Britton Vv. 
Great American Indemnity Co., 110 U.S. App. D.C. 190, 
290 F.2d 381 (1961), cert. den. 368 U.S. 900; Parker v. 
Motor Boat Sales, Inc., 314 U.S. 244 (1941); Maryland 
Casualty Company v. Cardillo, 71 App. D.C. 160, 107 
F.2d 959 (1939) ; Southern Shipping Co. v. Lawson, 5 F. 
Supp. 321 (Fla. 1933) ; Metropolitan Casualty Insurance 
Co. v. Hoage, 67 App. D.C. 54, 89 F.2d 798 (1987) ; 
Liberty Stevedoring Co., Inc. v. Cardillo, 18 F. Supp. 729 
(N.Y. 1937) ; Grain Handling Co., Inc. v. McManigal, 28 
F. Supp. 748 (N.Y. 1938) ; State Treasurer v. West Side 
Trucking Co., 198 App. Div. 432, affirmed 233 N.Y. 202, 
185 N.E. 244 (1922) ; Burmaster v. DeLucia, 263 N.Y. 315, 
189 N.E. 231 (1934) ; Bethlehem Steel Co. v. Parker, 163 
F.2d 334 (C.A. 4, 1947); Moore Dry Dock Co. v. Pills- 
bury, 169 F.2d 988 (C.A. 9, 1948). And this principle has 
been applied in compensation cases even though the de- 
fense was jurisdictional: Chicago Packing Co. v. Indus- 
trial Board of Illinois, 282 Ill. 497, 118 N.E. 727 (1918) ; 
Klettke v. C. & J. Commercial Driveway, Inc. 250 Mich. 
454, 231 N.W. 182 (1930); Parker v. Motor Boat Sales, 
Inc., 314 U.S. 244 (1941) ; Grasselli Chem. Co. v. Simon, 
84 Ind. App. 327, 150 N.E. 617 (1926) ; Walker v. Speed- 
er Mach. Co., 218 Iowa 1134, 240 N.W. 725 (1932); 
McCombs Coal Co. v. Alford, 284 Ky. 42, 27 S.W. (2d) 
430 (1930); Gillard’s Case, 244 Mass. 47, 188 N.E. 384 
(1923); Mark v. Keller, 188 Minn. 1, 246 N.W. 472 
(1933) ; Timmerman v. State Ind. Comm., 305 III. 485, 
137 N.E. 440 (1922); Paradise Coal Co. v. Industrial 
Comm., 301 Ill. 504, 184 N.E. 167 (1922); Pocahontas 
Mining Co. v. Industrial Comm., 301 Ill. 462, 1384 N.E. 
160 (1922) ; American Milling Co. v. Industrial Comm. of 
Illinois, 279 Ill. 560, 117 N.E. 147 (1917). 

Accordingly, the court below correctly concluded that 
answers to plaintiffs’ interrogatories were not to be re 
quired of the deputy commissioner. 


CONCLUSION 


In view of the above, it is the respectful submission 
of the appellee deputy commissioner that the compensa- 
tion order complained of is in accordance with law and 
that the judgment of the court below sustaining it was 
proper and should be affirmed. 


Davip C. ACHESON 
United States Attorney 
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Principal Assistant United States Attorney 
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Assistant United States Attorney 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the Appellee Abraham A. Weiss, the 


question presented is whether the record, considered as 


a whole, including the correspondence addressed to the 
Bureau of Employees’ Compensation by appellee Weiss 
and his attorney, supports the Deputy Commissioner's 
finding that'a timely claim for workmen's compensation 


benefits had been made by said appellee. 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
ABRAHAM A. WEISS 


COUNTERSTATEMENT OF THE CASE | 
| 


Appellee Abraham A. Weiss sustained an injury on October 15, 
1959, while in the employ of appellant, Mark Weiss Camera Center, 
Inc. This injury arose out of and in the course of appellee's employ- 
ment, Compensation benefits were paid to appellee Abraham A. Weiss 
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voluntarily by the appellant, Sun Insurance Company of New York, up to 
and including June 8, 1960. 


On March 14, 1960, appellee Weiss addressed a letter to the Bu- 
reau of Employees' Compensation advising the Bureau that appellee's 
attorney, Irwin B. Lipman, was authorized to represent the appellee in 
all matters concerning his "claim for workmen's compensation" (J.A. 
27). Appellant, Sun Insurance Company, made its last voluntary pay- 
ment of compensation benefits on June 8, 1960; and on the next day, 
June 9, 1960, this appellant filed with the Bureau a written notice ad- 
dressed to the Deputy Commissioner stating that the claim of appellee 
Weiss would be ‘controverted (J.A. 28). Shortly thereafter, on August 
2, 1960, counsel for appellee Weiss addressed a letter to the Office of 
the Deputy Commissioner, Bureau of Employees' Compensation, which 
was received by that office on August 3, 1960, wherein appellee's attor- 


ney controverted the action taken by the insurance carrier in ceasing 
payment of disability benefits. (J.A. 30, 31). On August 17, 1960, coun- 


sel for appellee Weiss again addressed a letter to the Bureau of Em- 
ployees' Compensation stating that the appellee had not been receiving 
compensation since June 5, 1960, when the insurance carrier arbitrari- 
ly decided that further payments should cease. In that letter, counsel 
for appellee urged that the Bureau set an early date for a conference 
concerning this matter (J.A. 32). 


SUMMARY OF ARGUMENT 


It is settled law that a claim for compensation benefits under the 
Workmen's Compensation Act need not be formal in character. No par- 
ticular words are necessary to express such an intention. It is sufficient 
if a letter or notice is sent to the Bureau from which it may reasonably 
be inferred that a claim for compensation benefits is being made. 
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ARGUMENT 

It will be observed in this case that payments of ee com- 
pensation benefits by the insurance carrier had been made voluntarily 
to June 8, 1960. While receiving such payments, the appellee Weiss on 
March 14, 1960, addressed a letter to the Bureau of Employees’ Com- 
pensation advising the Bureau that his attorney, Irwin B. Lipman, was 
authorized to handle all details concerning appellee's claim for work- 
men's compensation, and the Bureau was authorized by appellee to deal 
with said attorney in all matters concerning "said claim". It is signifi- 
cant that immediately following the cessation of voluntary payments, 
and the filing of the formal notice by the insurance carrier stating that 
appellee's "claim" would be controverted by it, that counsel for appel- 
lee Weiss on August 2, 1960, and again on August 17, 1960, addressed 
letters to the Bureau of Employees' Compensation controverting the 
action taken by the insurance carrier in ceasing its payment of disabili- 
ty benefits, and urging a conference at the Bureau concerning such mat- 
ter. It is evident that the purpose of such letters by counsel for appel- 
lee in controverting the action of the insurance carrier was to claim and 
urge upon the Bureau and insurance carrier that such compensation pay- 
ments should in fact be continued. These letters could have no other 
purpose or effect than to present a claim in behalf of appellee Weiss, 
for a continuation of the compensation benefits. There is certainly noth- 
ing inconsistent between a request by counsel for a conference at the 
Bureau for the purpose of claiming or demanding that compensation 
benefits should be continued, with the intention to assert a "right to 


compensation." 


The several Courts who have considered this question are in agree- 


ment that it is sufficient if the writing discloses an intention to assert a 
right to compensation. See the case of Employers Liability Assurance 
bas Shaved Bik A Mi catdachst nd HEE tat echt 


Corp. v. Donovan, 279 F.2d 76 (C.A. 5, 1960), and cases cited therein. 
We urge that if a writing is sufficient which discloses an intention 
to assert a right to compensation, then most certainly it is not error for 
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the Deputy Commissioner to find such an intention from the letters ad- 
dressed to the Bureau of Employees' Compensation by appellee Weiss 
and his attorney. 


The Workmen's Compensation Act provides that a claim must be 
filed within a year after the injury. If payments of compensation are 
made voluntarily then the claim may be filed within a year after the 
date of the last payment. It will be observed that the letters of the ap- 
pellee Weiss and by his counsel were all written within the one year 
period. 


Appellants rely heavily upon the case of Young v. Hoage, 67 App. 
D.C. 150, 90 F.2d 395. That case is not in point since it merely decided 
that the claimant could not rely on a letter which only stated that it was 
filed in accordance with Section 12, and the letter said only what Sec- 
tion 12 required and no more. The Court held that the letter relied 
upon by the claimant was wholly lacking in the language of demand or 
claim. 


CONCLUSION 


In view of the above, it is respectfully submitted that the Compen- 
sation Order complained of is in accordance with law and that therefore 


the judgment of the Court below sustaining the Deputy Commissioner 
should be affirmed. 


Respectfully submitted, 


PHILIP J. LESSER 


IL IRWIN BOLOTIN 


917 - 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appellee Weiss. 


